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PRIVATE 
INTRODUCTIONtc  \l 1 "INTRODUCTION"

The Civil Rights Act of 1866 (42 U.S.C. 1981 and 1982) and Title VIII of the Civil Rights Act of 1968 as amended 1988 (42 U.S.C. 3601 et seq.) are the functional pieces of legislation that are available to homeseekers who are victims of housing discrimination on the basis of race, color, religion, sex, national origin, familial status or handicap.  In addition to these, other federal laws provide relief, and many of the several states have constitutional and, in most instances, effective statutory provisions that prohibit such discrimination.  The ordinances and regulations of a large number of municipalities provide another means of vindicating the rights of a homeseeker who encounters discrimination.


The John Marshall Law School Fair Housing Legal Clinic has successfully used these laws and constitutional provisions on behalf of Chicago-area homeseekers to effect open housing under law.  This guide on Jury Trials in Fair Housing Cases is based on the experience of the attorneys in litigating housing discrimination and civil rights and discrimination cases generally.  Its purpose is to share the results of this experience and training to provide lawyers throughout the country with the basic tools needed to prepare, present, and win a jury trial in the new and expanding field of fair housing litigation.


This guide was prepared by Michael P. Seng and F. Willis Caruso, Co-Directors of The John Marshall Law School Fair Housing Legal Support Center and Joseph Butler, Damian Ortiz, and Lewis W. Powell III, clinical professors of the Fair Housing Legal Clinic.

PRIVATE 
THE LAWtc  \l 1 "THE LAW"

Lawsuits under the Federal Fair Housing Act may be brought either by private individuals (3613), the Secretary of the United States Department of Housing and Urban Development (HUD) (3612), or by the United States Attorney General (3614).  In early Title VIII suits brought by the Attorney General pursuant to 42 U.S.C. 3614, only equitable relief was sought, and consequently there was no need to address the jury trial question.  E.g., United States v. Reddoch, 467 F.2d 897, 899 (5th Cir. 1972); United States v. Luebke, 345 F.Supp. 179 (D. Col. 1972).
  The same reasoning would apply to preclude jury trials in private housing discrimination cases where the plaintiff seeks only declaratory or injunctive relief.  See Joseph Skillken and Company v. City of Toledo, 380 F.Supp. 228, 230 (N.D. Ohio 1974). 


Where damages are sought in a fair housing case, however, more complex issues are raised when a jury is demanded.  That the parties are entitled to a jury in such cases has been mandated by the Supreme Court's decision in Curtis v. Loether, 415 U.S. 189 (1974).  Justice Marshall held on behalf of a unanimous Court that "the Seventh Amendment entitles either party to demand a jury trial in an action for damages in the federal courts" under Title VIII of the Civil Rights Act of 1968.  Id., at 192.
  While Curtis involved only Title VIII, and not the Civil Rights Act of 1866, the decision would also seem to require that jury demands be honored in fair housing cases brought under the older statute as well, since the holding was clearly based on the commands of the Seventh Amendment and not merely on an interpretation of the specific language of Title VIII.


In a significant number of the fair housing cases, private plaintiffs seek injunctive relief as well as damages.  The determination of the equitable issues will remain the province of the court.  In Curtis, for example, the plaintiff claimed that she had been denied an apartment on racial grounds.  After an initial hearing, the trial court issued a preliminary injunction to prevent the defendant from renting the unit in question to anyone other than Mrs. Curtis.  This procedure was endorsed by the Supreme Court, which noted that "preliminary injunctive relief remains available without a jury trial even in damage actions."  Id., at 198.  See also Joseph Skillken and Company v. City of Toledo, supra.  Furthermore, where plaintiffs in housing discrimination suits seek only equitable relief, Curtis does not affect the traditional rule that such cases should be tried to the court without a jury.  415 U.S., at 198.


In Curtis v. Loether is the issue of jury prejudice was addressed.  Justice Marshall faced this issue directly, indicating that "substantial protection" against possible biased juries could be provided by a trial court's judicious exercise of its power to direct a verdict, to enter a judgment notwithstanding the verdict, or to grant a new trial.  Id., at 198.  He concluded, however, that even if jury prejudice were a problem, it could not overcome the command of the Seventh Amendment that jury demands must be honored in fair housing cases where money damages are sought.

PRIVATE 
EXPERIENCE WITH JURY TRIALStc  \l 1 "EXPERIENCE WITH JURY TRIALS"

In a significant number of fair housing cases, the issues have been tried to the court without a jury, either as a result of the consolidation of the trial with the preliminary injunction hearing or because the issue of damages is thought to be appropriate for the judge to decide.  However, in cases where large damages may be awarded, the trend is for plaintiffs to demand a jury.  Fair housing cases sound in tort, as well as contract and civil rights, juries respond as they do in other tort cases.  The success rate of cases tried to juries -- in terms of decisions on liability awarded -- has been about the same as it has in fair housing cases tried to judges.  The difference is that juries award larger damages.  An attorney involved in a fair housing jury trial should engage in preparation that is similar to that in a tort case with at least one notable exception.  The makeup of the jury with respect to protected classes may have a significant impact on the result.  Defense counsel will often direct peremptory challenges at prospective minority jurors, and as appropriate, against handicap, sex, and other protected classes.


The procedure in a civil case when it is apparent that an attorney is engaging in systemic use of the preemptory strike to remove minorities from the jury is to challenge the use as a prima facie case of using such challenge in a race or color based way.  Then at the side bar, the attorney is asked to give a non-race based reason for a specific challenge.  The judge then decides whether the reason given satisfies the court that the strike is not being used as to be racially discriminatory manner that violates the constitution.  See, Edmonson Concrete, 500 U.S. 614 (1991) for the decision on race based strikes.


A strong argument can be made that substantial damages are more likely to be awarded in a particular fair housing case by a jury than a judge.  Despite the historic and generally legitimate mistrust of juries in civil rights cases, experience indicates that when the facts are clear and the violation is particularly egregious, a jury may be more inclined to express its outrage through a large money award than would a court (see, e.g., Wiggs v. Courshon, 355 F.Supp. 206 (S.D. Fla. 1973)).  A judge in a bench trial may require more particular proof of actual financial damages and may fear establishing a precedent if the court makes a substantial award, whereas in a jury trial, where the jury has only one chance to exercise power as the moral voice of the community, the jury may react more emotionally and may include in a compensatory award what amounts to a fine or penalty, even if all of the elements technically required for punitive damages are not present.  Where the case is complicated, a close one on the liability issue, or the plaintiff lacks appeal for some reason, a jury may be a pitfall to be avoided.  Generally speaking, the jury is more likely to provide larger damages.
  

PRIVATE 
PICKING A JURYtc  \l 1 "PICKING A JURY"

An attorney who is about to try a fair housing case to a jury should be familiar with how juries are selected in the particular court involved.  Jury trials in federal civil cases are governed by Rules 38-39 and 47-51 of the Federal Rules of Civil Procedure and by 28 U.S.C. 1861-1874, which provide, inter alia, that potential jurors are to be "selected at random from a fair cross section of the community in the district or division wherein the court convenes" (28 U.S.C. 1861) and that "[n]o citizen shall be excluded from service as a...juror...on account of race, color, religion, sex, national origin, or economic status."  28 U.S.C. 1862.  An attorney must remember to check the local rules of the jurisdiction for rules governing the selection of a jury.  Additionally, the clerk of the court will cooperate with counsel in explaining the procedures for presenting a panel and the method of jury selection.  See also Devitt & Blackmar, Federal Jury Practice and Instructions, Vol. I, 2 (2d ed. 1970).


Voir dire is a crucial phase of any jury trial, and it is especially important in discrimination cases.  Trial judges are accorded substantial discretion with respect to voir dire (see, e.g., Ham v. South Carolina, 409 U.S. 524, 527-528 (1973)), and the court may conduct much of the voir dire itself.
  


Some judges are concerned that the attorneys may try to use the voir dire to plead their case and influence the jurors, and there is no doubt some basis to this concern.  Furthermore, voir dire by the court may be more effective, since the judge is a neutral and powerful force.  A potential juror being questioned about feelings of bias may be more inclined to give a completely fair and candid response to the judge than to counsel.


Portions of the actual voir dire conducted by Judge Tone in Shaw v. Belline (74 C 269), one of the jury trials by the Leadership Council, are reproduced as Exhibit 1, pp. 14-32, infra, and were developed for potential fair housing jurors where a particular answer or expression indicates that additional focus on possible juror bias may be appropriate.


Regardless of how thoroughly the court questions potential jurors, it remains counsel's responsibility to discover and challenge unsuitable jurors, and in cases involving racial bias, this can be a task of real difficulty that requires care and shrewdness.  Each practitioner, of course, must develop and follow the style and techniques that are most comfortable and effective for the practitioner.  Some general background, however, may be helpful, and the National Lawyers Guild's Minimizing Racism in Jury Trial, which deals primarily with the classic voir dire conducted by Charles R. Garry in his defense of Black Panthers, is highly recommended for this purpose.  See also, Calmore, To Make Wrong Right:  The Necessary And Proper Aspirations of Fair Housing, The State of Black America 1989 (National Urban League Report at 89-93).  In addition, knowledge of the racial make-up and history of the neighborhoods and communities in which the potential jurors reside is generally an important element in counsel's ability to detect and assess bias in a housing discrimination juror.


At the very least, the voir dire in a housing discrimination case should identify and eliminate any potential juror who is so biased -- either against the minority homeseeker or the type of rights the homeseeker is trying to assert -- that the juror could not give the plaintiff at least a reasonably fair hearing.

PRIVATE 
TRYING THE CASEtc  \l 1 "TRYING THE CASE"

PRIVATE 
Presenting the Case to the Jurytc  \l 2 "Presenting the Case to the Jury"

The facts in a housing discrimination case are usually rather simple and not difficult to present.  A clear, well organized presentation on behalf of the plaintiff will impress the jury and make them well disposed toward the plaintiff.


Defense counsel may suggest that the case is technical, disagreeable, frivolous, and a scam.  Worse, the defendant will often make up an excuse for refusing to deal with the plaintiff that was, in fact, never considered at the time the parties met, but that now appears "legitimate."  Perhaps the most important job of the plaintiff's counsel is to undermine such an excuse and to refute all negative aspects of the case in a confident, calm, but thorough manner, while preserving in each juror's mind the notion that the issues are not complex and the fact of discrimination is clear.


Timing is important.  When defense counsel creates delays or attempts to present extraneous matters or unduly repetitious evidence, plaintiff's counsel should object, both to keep his case from unraveling and to protect the jury from confusion or boredom.  Holding a very important witness or fact for the proper time may be crucial in reinforcing the jury's confidence in the plaintiff's case.  Indeed, since fair housing cases often involve directly conflicting testimony, consideration might well be given to delaying an important witness, such as a second "tester," until rebuttal.  This would not only have a particularly dramatic effect at the end of the trial, but it also provides counsel with the opportunity to suggest that if defendant's earlier testimony can be refuted on one or two key points, all of it is suspect.


Both the plaintiff and plaintiff's counsel must appear honest and sincere to the jury, and this means that they must in fact be honest and sincere.  Witnesses should be admonished to "be themselves" and to avoid trying to embellish or "sell" their case.  The facts should speak for themselves.  If defense counsel uncovers a mistake or contradiction, witnesses should be forewarned not to try to argue with counsel or, worse, to try to make up a story on the spot to eliminate the problem.  A good defense lawyer can quickly turn an argumentative witness' single error into a dozen contradictions, and the whole case can be lost if the jury comes to distrust the plaintiff's side.


Similarly, plaintiff's counsel should be true to counsel's own personality and style, as well as those of the client and the particular facts in the case.  Certainly, it must be clear to the jury that counsel believes the client and the importance and rightness of the case.  It must also be clear to the jury that the fact of housing discrimination in this day and age is shameful, as well as illegal, behavior.  However, counsel's feelings need to be real.  A jury is rarely fooled by acting, and pretending to be outraged, if it is not genuinely felt, will not sit well with the jury.


The other side of the coin, however, is that counsel should never devalue the important role of the jury.  Congress and the courts have established that fair housing cases do involve issues of national importance, that private suits are needed to enforce the law, and that substantial damages are to be awarded to a victim of housing discrimination for the loss of protected rights.
  The jurors should be informed that it is up to them to effectively enforce the commands of the law.


PRIVATE 
Motions at the End of the Plaintiff's Casetc  \l 2 "Motions at the End of the Plaintiff's Case"

At the end of the plaintiff's case, defense counsel should move for a directed verdict.  See Rule 50 of the Federal Rules of Civil Procedure.  The motion may be taken with the case (id.), but in most fair housing trials, the plaintiff will have presented at least a prima facie case, and the motion is likely to be denied.  See, e.g. Clark v. Universal Builders, 501 F.2d 324 (7th Cir. 1974).  However, such a motion preserves important appeal rights.


PRIVATE 
Closing Argumentstc  \l 2 "Closing Arguments"

Counsel's closing argument to the jury should be helpful as well as positive and persuasive.  The facts must be carefully reviewed and put in their proper perspective, particularly if the defense has tried to muddy the waters in its presentation.  The simple, ultimate fact of discrimination must appear to be inescapable.


The larger issues (e.g., the right of every citizen to share in the American dream of working for and achieving a better life for such a person's family) can and should be mentioned, but only to add to, not as a substitute for, the facts that have established discrimination by the defendant against the plaintiff in the specific case at trial.  It is perhaps more important to highlight the duplicity and outrageous behavior involved in the particular discriminatory incident at issue.  Generally, there will be ample evidence of deliberate lying, or worse, by the defendant.  Plaintiff's counsel should remind the jury of the defendant's false testimony and reiterate the wrongful behavior.


Similarly, counsel should make the jury feel for the plaintiff as an individual human being, whose rights and feelings have been abused and who is depending on the jurors to set the matter right.  This, in turn, means that it is a mistake for counsel to ask only for a "symbolic" victory.  A person who has gone through litigation to vindicate fair housing rights obviously feels the rights are significant and their deprivation is a matter of importance.  The more this legitimate feeling is felt by the jury, the more likely it is to find for the plaintiff in the first place and to go on to award substantial damages.  (Excerpts from the closing argument of plaintiff's counsel in the fair housing case of Noel v. Drake, supra, appear as Exhibit 3, pp. 36-41, infra.)


PRIVATE 
Instructions to the Jurytc  \l 2 "Instructions to the Jury"

Preparing the instructions to the jury is a cooperative effort between the court and counsel.  In order to assure a fair interpretation of the law, each of the opposing attorneys is allowed to provide proposed jury instructions to the court.  The judge will choose the instructions that appear necessary to convey to the jury the points of the law that must be considered in order to render a fair verdict.  Counsel should object to the court's selection or rejection of instructions to preserve appeal rights.  See Rule 51 of the Federal Rules of Civil Procedure.  Sample instructions in a fair housing case are contained in Exhibit 4.  Exhibit 5 contains sample forms for the verdict.  Plaintiff's counsel should, whenever required or allowed and whenever possible, cite authority in support of the jury instructions submitted to the Court in order to persuade the Court to use the instructions submitted by the plaintiff.


PRIVATE 
Motions After Trialtc  \l 2 "Motions After Trial"

Counsel should be aware of what can be done in the event of an adverse jury verdict and/or motions for a new trial.  See Rules 50 and 59 of the Federal Rules of Civil Procedure.  In light of Justice Marshall's suggestion in Curtis v. Loether, supra, that granting such motions might well be in order to guard against the wrongful verdict of a biased jury in a fair housing case, counsel should protect the plaintiff's rights, including appeal rights, with appropriate post-trial motions.

PRIVATE 
CONCLUSIONtc  \l 1 "CONCLUSION"

There have been comparatively few jury trials in fair housing cases.  However, recently juries have awarded larger judgments and there appears to be a trend toward more jury trials.  See e.g. Broom v. Biondi 17 F Supp. 2d (S.D Ny 1997) Actual damages $230,000  Punitives $410,000; Edwards v. Flagstar 109 F. Supp. 691 (E.D. Mich. 2000) $700,000 Damages.  The Supreme Court's decision in Curtis v. Loether, supra, means that such trials are here to stay and, indeed, are likely to become more and more common.  Experience in jury trials suggests that juries will, particularly in an egregious case, award large damages in fair housing litigation.  Attorneys who represent victims of housing discrimination must, therefore, be prepared to present their cases to juries and must learn the skills and techniques necessary to win these cases.


This guide has outlined some of the areas for the practitioner to consider in preparing for a jury trial in a fair housing case.  As experience grows in this emerging field, it is hoped, with Justice Marshall, that "jury trials will expose a broader segment of the populace to the example of the federal civil rights laws in operation," and that such trials can be effectively used to increase the chances of minority homeseekers prevailing in their efforts to secure their rights to equal and open housing opportunities.

Exhibit 1:
Excerpts From the Court's Voir Dire in 



Shaw v. Belline, 74 C 269 (N.D. Ill. 1974)


THE COURT:  The case is brought under the Civil Rights Act and the Fair Housing Statute.  Those Federal Statutes provide in substance that all citizens of the United States shall have the same right to lease real property, regardless of their race or color, and make it unlawful, among other things, to refuse to rent or negotiate for the rent of or otherwise make unavailable or deny a dwelling to any person because of race or color.


The plaintiffs in the action contend that the defendants, on or about January 3 and thereafter, refused to rent, refused to negotiate for the rental of, and otherwise made unavailable and denied to the plaintiffs a unit in a certain building in LaGrange, Illinois.


The defendants deny the material allegations of the complaint.  That is to say, they deny that they refused to make the dwelling available to the plaintiffs, because of their race and color, and that is the issue that the jury must determine.


The plaintiffs claim that they were denied the dwelling because of their race; the defendants deny that the plaintiffs were denied the dwelling because of their race.


You will hear more of the details of the case from the attorneys in their opening statement, and, of course, from the evidence that is presented to you.  I tell you that much now, because I want you to know in general what the case is about when I ask you further questions.


Before I call any of the jurors to the box, let me ask more general questions:


Are there any of you who have any opinions or preconceptions about the statutes involved in this case which would create problems in your being fair to both sides if you were chosen to sit on this jury?  If any of you have, raise your hands.


Yes?


Prospective Juror ("PR.J.") #1: I am from LaGrange.


Pr. J. #1: My name is _______________.


THE COURT: Apart from being from LaGrange, is there anything else that you feel would make, create any problems in your being fair to both sides in the case?


Pr.J. #1: I should be honest and say yes.


THE COURT:  By all means, you should give us an honest answer to the question, and all jurors are required to do that, you are under oath.


And what is your feeling about it?


Pr. J. #1: Well, I think everyone should have a place to live.  In fact, I am just now looking for a place myself, so,- I think everyone should have a place to live.  It's immaterial to me where they live.


THE COURT: Are you saying that you-- do you disagree with the policy of these statutes that prohibit discrimination on the ground of race?


Pr. J. #1: I think maybe I am.


THE COURT: And does that feeling make it difficult for you to be fair to the plaintiffs in this case?


Pr. J. #1: Probably.


THE COURT: All right, in view of that, I will excuse Pr. J. #1.  You may take your card and return to the central jury room.


Are there any other jurors who have similar feelings about the statutes we are dealing with here, the Civil Rights and Fair Housing Statutes?  If there are any other jurors who feel that way, tell us now.  Raise your hand if you have any feelings about it.


Are there any jurors who have the feeling that these statutes ought to be enforced more vigorously than they are?  Is there anyone who has feelings of that kind?


Yes, sir?


Pr. J. #1A: Yes, I do.


THE COURT: All right, tell us about that?


Pr. J. #1A: Well, I just think they ought to be enforced.


THE COURT: You think they ought to be enforced?


Pr. J. #1A: Yes.


THE COURT: Now, when you say it ought to be enforced, does that mean that you think they ought to be enforced more vigorously than they are, that there ought to be sterner measures taken, or do you simply feel that the law as it stands ought to be enforced?


Pr. J. #1A: That's right, the law as it stands ought to be enforced.


THE COURT: What the defendants are interested, would be interested in knowing, of course, is whether your feeling about that would make it likely that you would side in favor of the plaintiffs if you were chosen as a juror in a case like this?


Pr. J. #1A:-- Not knowing--what I know now, it wouldn't make any difference.


THE COURT: Are you simply saying to me that you believe the policy of these statutes is right and that it ought to be enforced, or are you saying to me that you feel that you are likely to be favorable to the plaintiffs who are seeking to enforce that policy, as opposed to listening to the evidence and deciding who is right and trying to decide the case on the basis of my instructions?


Pr. J. #1A: That's where I see myself being.  You just asked the question in the very beginning, if anybody felt that the laws ought to be enforced vigorously, and I have to respond to that by "yes."


THE COURT: If you were sitting at the defendants' table, suppose you were defending a charge of discrimination in housing and you owned real estate property or managed real estate property.  In such a case as that, how would you feel about having a juror with your attitude and your frame of mind sitting in the case?


Pr. J. #1A: If I was a defendant?


THE COURT: Right.


Pr. J. #1A: I--you know, I guess I don't know at this point how I would feel, but I would certainly want to hear the evidence.


THE COURT: What I am really asking you is whether you can be fair minded in hearing this evidence?


Pr. J. #1A: Thus far, yes.


THE COURT: A juror is not to engage in any crusades.  He is to apply the law as the judge gives it to him in the instructions and decide the facts as fairly and conscientiously as he can and apply the law to those facts and then render his verdict accordingly, and he is supposed to do that-- and he is required to do that without any bias or prejudice in favor of any side or any party.


Now, do you feel that you would be able to do that if you were chosen?


Pr. J. #1A: Right.


THE COURT: All right.


Counsel will be exercising preemptory challenges after the questions are completed, so some of the six now in the box are likely to be excused.  When they are, other jurors will be called forward to take their places after the six are selected, so it is important that all of you listen to all of the questions I am putting to these jurors, because when you come to the box we will expect you to have all those questions in mind and to have made mental notes of any questions that you would have answered affirmatively.  Be sure to listen carefully.


We are asking questions of Pr. J. #1A, and I was about to ask her, I believe, whether she had ever lived in an apartment?


Pr. J. #1A: No.


THE COURT: Have you ever rented property?


Pr. J. #1A: We had a--well, I should say we had a furnished apartment for about two months after we were married.  That was all.


THE COURT: I see, and that was where?


Pr. J. #1A: That was in Chicago.


THE COURT: I will ask this question of Pr. J. #1A, but I will also ask it of all the jurors in the box.


Are you a member of or have you ever been a participant in the activities of the ACLU, the Urban League, SCLC, NAACP, the Leadership Council, the Woodlawn Organizations, PUSH, or any other organization having similar objectives?  Have any of you ever?


Pr. J. #1A: No.


THE COURT: I might as well ask that questions of those in the other group.


Have any of you ever belonged to any of those organizations or similar organizations having similar objectives?


Apparently not, there are no hands shown.


Have any of you been members of any--I think that question covers it, but let me ask a still broader question:


Have any of you ever been members of any organization, or have you participated in the activities of any organization, which has as its objective the securing of civil rights or the securing of rights for any minority group?  Have any of you ever belonged to any organization such as that, or participated in the activities of any such organization, and that applies to all jurors, those in the box and those in the benches.


Apparently not.


Have any of you ever been refused in an application to rent or lease property?  That general question applies to everybody?  Have any of you ever been refused in your application to lease?


Do any of you feel that you have ever been a victim of prejudice or discrimination on the basis of race, or of religion, or of national origin?  Do any of you have any feelings that you have been with respect to housing or with respect to any other matter?


All right, back then to Pr. J. #1A:


THE COURT: Have you ever served as a juror before?


Pr. J. #1A: No.


THE COURT: Never in any court?


Pr. J. #1A: No.


THE COURT: Or as a grand juror?


Pr. J. #1A: No.


THE COURT: All right.  Do you have any children?


Pr. J. #1A: Yes.


THE COURT: How old are they?


Pr. J. #1A: The oldest is 31, and the youngest is 24.


THE COURT: What are the occupations of the ones 21 or older?


Pr. J. #1A: My oldest son is a CPA for Arthur Anderson.  My daughter, who is 26, is a housewife and the mother of two.  My third boy is an electrical engineer, and my youngest one is a CPA also.


THE COURT: Next is Pr. J. #2.


How long have you lived at that address, Pr. J. #2.


Pr. J. #2: Forty-five years.


THE COURT: Is that a house or an apartment building?


Pr. J. #2: Well, that's a--well you might--it's two houses.


THE COURT: It's a duplex?


Pr. J. #2: Yes.


THE COURT: Or a--


Pr. J. #2: It's a three-story and a cottage.


THE COURT: Oh, a three-story house and then a cottage also on the property?


Pr. J. #2: That's right.


THE COURT: Do you rent the cottage or do relatives live there?


Pr. J. #2: I rent.


THE COURT: Do you rent any part of the house?


Pr. J. #2: Yes, I do.


THE COURT: An apartment or rooms or what?


Pr. J. #2: They are rooms.  It's a five-room flat upstairs and a two-room flat downstairs.


THE COURT: I see, and you rent those, and you also rent the cottage on the property?


Pr. J. #2: Right.


THE COURT: And how long have you operated that rental property?


Pr. J. #2: Fifteen years.


THE COURT: Fifteen years.  Before that did you occupy all the building or all of the--


Pr. J. #2: No, just that same flat.


THE COURT: The same flat, but--


Pr. J. #2; The second floor, yes.


THE COURT: But you didn't rent before that?


Pr. J. #2: No.


THE COURT: Can you explain that for us?


Pr. J. #2: Well I purchased the building.


THE COURT: I see, at that point you purchased the building in which you had been living as a tenant?


Pr. J. #2: Right.


THE COURT: So you were, you lived there about the first two-thirds of the time, you lived there as a tenant, and the last 15 years as the owner?


Pr. J. #2: Right.


THE COURT: Were the persons you rented from related to you?


Pr. J. #2: No, sir.


THE COURT: Is there anything in your experience in life as a tenant renting an apartment or a flat or as a landlord renting to other people which would make it difficult for you to be unbiased or unprejudiced in a case such as this?


Pr. J. #2: I don't think so.


THE COURT: You think you could be fair to both sides?


Pr. J. #2: Yes, sir.


THE COURT: If I were seated at either table in this courtroom, on the defense table--at the defendants' table, would you be satisfied to have a juror with your frame of mind sitting in judgment on the case?


Pr. J. #2: I believe so.


THE COURT: Have you ever served as a juror before?


Pr. J. #2: Yes, I have.


THE COURT: And when and where?


Pr. J. #2: That was about four and half years ago at the Civic Center, and one week at--the first week was at the Civic Center and the second week they transferred me over to--


THE COURT: One of the branch courts?


Pr. J. #2: Yes, sir.


THE COURT: Did you sit in civil cases the second week also?


Pr. J. #2: Yes.


THE COURT: Are you married, Pr. J. #2?


Pr. J. #2: Yes, sir.


THE COURT: Is your wife employed?


Pr. J. #2: No, she is a housewife.


THE COURT: Do you have adult children?


Pr. J. #2: Yes, I have one.


THE COURT: And what is his or her occupation?


Pr. J. #2: She is 21, and she is working for Norelco Trucking Company as a clerk.


THE COURT: Next.


How long have you lived there?


Pr. J. #4: Almost four years.


THE COURT: And is that an apartment or a house?


Pr. J. #4: That is a house.


THE COURT: Where did you live before that?


Pr. J. #4: 4412 West 55th Street.


THE COURT: And was that an apartment or house?


Pr. J. #4: That was an apartment.


THE COURT: How long did you live there?


Pr. J. #4: Four years.



THE COURT: Four years?


Pr. J. #4: Yes, sir.


THE COURT: How many apartments in the building?


Pr. J. #4: Eight.


THE COURT: Where did you live before that?


Pr. J. #4: 7918 South Campbell Avenue, it was a home I owned.


THE COURT: That was a house you owned?


Pr. J. #4: A house, yes.


THE COURT: How long did you live there?


Pr. J. #4: Twenty years.


THE COURT: Are you married?


Pr. J. #4: Yes.


THE COURT: Is your wife employed?


Pr. J. #4: Yes, she is a part time clerk with the Community Discount stores.


THE COURT: What is your occupation?


Pr. J. #4: I am an Area Representative for Publishers' Distributing Corporation.  They 

are based in New York City.


THE COURT: What kind of work do you do?


Pr. J. #4: Well, I more or less am responsible for some of the magazines that you find on display on the newsstands in the Chicago area.


THE COURT: Where is your place of business located?


Pr. J. #4: Well, actually my office is out of my home, but I spend much of my time at the Charles Levy Circulating Company at 1200 North Grand.


THE COURT: Have you ever served as a juror before?


Pr. J. #4: Yes, sir.


THE COURT: Where?


Pr. J. #4: Cook County Court.  It was over 10 years ago, I can't recall the exact number of years.


THE COURT: Was it in civil cases or criminal cases?


Pr. J. #4: Civil.


THE COURT: Call the next person.  How long have you lived there?


Pr. J. #6: Sixteen years.


THE COURT: Is that a house or an apartment?


Pr. J. #6: It's a house.


THE COURT: Are you married?


Pr. J. #6: Yes, sir.


THE COURT: Is your wife employed?


Pr. J. #6: No, sir.


THE COURT: What is your occupation?


Pr. J. #6: I am a maintainer for a can company.


THE COURT: Tell me what kind of work you do?


Pr. j. #6: I maintain the machines and overhaul, and stuff like that.


THE COURT: What is the name of your employer?


Pr. J. #6: Crown.


THE COURT: How long have you worked for Crown?


Pr. J. #6: Twenty-eight years.


THE COURT: Before you lived in your present location, where did you live?


Pr. J. #6: I lived in an apartment at 2707 South Drake.


THE COURT: How long did you live there?


Pr. J. #6: About seven years.


THE COURT: And before that, where did you live?


Pr. J. #6: 2546 South Sawyer.  That was an apartment, too.


THE COURT: That was an apartment, too, and how long did you live there?


Pr. J. #6: About three years or so.


THE COURT: Do you have any grown children?


Pr. J. #6: Yes, sir, three children.


THE COURT: What are their occupations?


Pr. J. #6: One works for Aircraft Gear and the other is just a housewife, and the boy is 

going to college right now.


THE COURT: One question I intended to ask all of you is whether you have--are any 

of you involved in work that requires credit investigations?


Do you, any of you have any feelings about the propriety of checking credit of a person?


All right.  Thank you.


The marshall will call the name of another juror.


Next is #8.  How long have you lived there.


Pr. J. #8: Twelve years.


THE COURT: Is that a house or an apartment?


Pr. J. #8: It's a two-flat.


THE COURT: A two-flat.  Do you rent or do you own?


Pr. J. #8: We rent.


THE COURT: Prior to that where did you live?


Pr. J. #8: Ferdinand and Monticello.


THE COURT: Was that a house or an apartment?


Pr. J. #8: Yes, an apartment.


THE COURT: Was that a large building or a small number of units?


Pr. J. #8: Thirteen.


THE COURT: How long did you live there?


Pr. J. #8: Four years.


THE COURT: And before that?


Pr. J. #8: 2150 North McVickers.


THE COURT: How long did you live there?


Pr. J. #8: A couple of years.


THE COURT: That too was an apartment?


Pr. J. #8: No, it was two furnished rooms.


THE COURT: I see.  Do you rent now also?  Did I ask you that?


Pr. J. #8: Yes.


THE COURT: Would it be fair to say that, at least for many years, you have rented 

property is that correct?


Pr. J. #8: Right.


THE COURT: Are you employed?


Pr. J. #8: Yes.


THE COURT: What is your occupation?


Pr. J. #8: Parcel post clerk.


THE COURT: How long have you worked as a parcel post clerk?


Pr. J. #8: You mean, how long have I worked there or how long as a parcel post clerk?


THE COURT: No, how long have you worked there?


Pr. J. #8: Eighteen years?


THE COURT: At the post office?


Pr. J. #8: No, Duro Metal Products.


THE COURT: Oh, this is as a parcel post clerk at Duro Metal Products.


Pr. J. #8: That's right.


THE COURT: And you have worked for the firm for that long, but not in that job, is that correct?


Pr. J. #8: Three years in that job.


THE COURT: Where is that company located?


Pr. J. #8: 4880 West Bloomingdale.


THE COURT: What is your husband's occupation?


Pr. J. #8: Warehouse man for Central Hamms Distributing.


THE COURT: Where is his place of business located?


Pr. J. #8: It's on 61st Street somewhere.


THE COURT: In Chicago?


Pr. J. #8: Yes.


THE COURT: Have you ever served as a juror before?


Pr. J. #8: No.


THE COURT: You heard the questions I put to the other jurors before you arrived in the box.  Are there any of those questions you would answer affirmatively?


Pr. J. #8: No.


THE COURT: Are you satisfied that you would be able to be fair to both sides if you 

were selected to sit as a juror in this case?


Pr. J. #8: Yes.


THE COURT: If you were at either table, the plaintiffs' table or the defendants' table, would you be satisfied to have a juror in the box with your frame of mind and your attitude?


Pr. J. #8: Yes.


THE COURT: Are there any other questions either counsel would like me to put?


Defendants' Counsel: No questions.


THE COURT: All right, and you may exercise further challenges.


Defendants' Counsel: The jury is acceptable to the defendant.


THE COURT: Very well.  The defendants tender the panel to the plaintiffs.


Plaintiff's Counsel: Your Honor, may it please the Court, we would like to excuse panel member #8.


THE COURT: All right, Madam, you are excused with the thanks of the Court.  You will take your card and return, please, to the central jury room.


THE COURT: The next card is a little hard to read.  #9.


Pr. J. #9: It's a Bensonville subdivision.


THE COURT: Is that an apartment or a house?


Pr. J. #9: It's a house.


THE COURT: How long have you lived there?


Pr. J. #9: Twenty years.


THE COURT: And before that where did you live?


Pr. J. #9: 405 Spaulding.


THE COURT: In Chicago?


Pr. J. #9: Yes.


THE COURT: Was that a house or an apartment?


Pr. J. #9: An apartment.


THE COURT: How long did you live there?


Pr. J. #9: Ten years.


THE COURT: Are you employed?


Pr. J. #9: No, I'm not.


THE COURT: What is your husband's occupation?


Pr. J. #9: He is a night superintendent of Comet Industries.


THE COURT: Where is that located?


Pr. J. #9: On Industrial Drive in Elmhurst.


THE COURT: How long has he worked for that firm?


Pr. J. #9: Well, he just started with this firm about four months ago.


THE COURT: What did he do before that?


Pr. J. #9: He was with Aerodyne, but it shut down.


THE COURT: What was his job there?


Pr. J. #9: Jigbore operator.


THE COURT: How long was he with them?


Pr. J. #9: Nineteen years.


THE COURT: Have you ever served as a juror before?


Pr. J. #9: No.


THE COURT: You have heard the questions I put to other jurors before you came to the box.  Would you answer any of those questions affirmatively?


Pr. J. #9: No.


THE COURT: Are you satisfied that you would be able to be fair to both sides if you were chosen to sit as a juror?


Pr. J. #9: I believe so.


THE COURT: If you were seated at the plaintiffs' table or at the defendants' table, would you be satisfied to have a juror in your frame of mind in the jury box?


Pr. J. #9: Yes.


THE COURT: Are there any other questions either counsel wish me to put?


Defendants' Counsel: I don't believe so.


I don't remember if your Honor asked if she had any children.


THE COURT: I may have overlooked that.


Do you have any children?


Pr. J. #9: I have five.  Two are at home.


THE COURT: Tell us their ages and what the occupations are of the ones who are employed?


Pr. J. #9: 34, 31, 27, 20, and 14.


THE COURT: And their occupations?


Pr. J. #9: Tool and die maker, housewife, housewife--let's see.  I have three girls and two boys.  The 20-year-old works for a rent-a-car company.


THE COURT: Do they live in the Chicago area?


Pr. J. #9: All except one.  Two of them.  One lives in New York.  She just moved there.  One lives in Buffalo Grove.


THE COURT: Anything further?


Defendants' Counsel: Nothing further.


THE COURT: All right.  Counsel for the Plaintiffs?


Plaintiff's Counsel: Your Honor, we will tender the panel back to the defendant.


THE COURT: Very well.


Defendants' Counsel: We accept the panel.


THE COURT: Very well.


Mr. Marshall, call the name of another juror.


How long have you lived at that address?


Pr. J. #12: Ten years.


THE COURT: Is that a house or an apartment?


Pr. J. #12: House.


THE COURT: And do you own the house or rent?


Pr. J. #12: No, we own it.


THE COURT: Prior to that where did you live.


Pr. J. #12: At 5314 South Christiana.


THE COURT: And was that a house or an apartment?


Pr. J. #12: That was a house.  I was there about 12 years.


THE COURT: Did you own that house?


Pr. J. #12: Yes, sir.


THE COURT: Have you ever lived in an apartment?


Pr. J. #12: Since 1939.


THE COURT: A long time ago?


Pr. J. #12: Yes.


THE COURT: You rented it, I take it?


Pr. J. #12: I own it.


THE COURT: You owned the apartment when you lived there?


Pr. J. #12: Yes.


THE COURT: You were employed by Sears Roebuck, you told us?


Pr. J. #12: Yes.


THE COURT: How long have you worked for that firm?


Pr. J. #12: Seventeen years.


THE COURT: Are you married?


Pr. J. #12: Yes.


THE COURT: Is your wife employed?


Pr. J. #12: She's part time.  She works on the side, but she is home most of the time.


THE COURT: For whom does she work?


Pr. J. #12: Holiday Inn.  At the holiday, she works on the table when they need her.


THE COURT: At the Holiday Inn?


Pr. J. #12: Yes, 95th Street.


THE COURT: Have you served as a juror before?


Pr. J. #12: No.


THE COURT: Do you have any children?


Pr. J. #12: Yes.  The older fellow works for Camtrus as a salesman, and the other goes to school.


THE COURT: You heard the questions I put to the other jurors before you came to the box.  Would your answers to any of those questions be affirmative?

Would you raise your hand for any--on any of those questions?


Pr. J. #12: No.


THE COURT: If you were seated at either the plaintiff's table or the defendants' table would you be satisfied to have a juror with your frame of mind sitting in the case?


Pr. J. #12: I would.


Plaintiff's Counsel: Your Honor, Pr. J. #12 mentioned something about FHA before.  Could you question him about that?


THE COURT: He said something about checking credit.


Would you tell us more about that, Sir?


Pr. J. #12: When I go to the home and try to sell them a furnace or boiler, I just ask the questions where they want the credit, to the store or to FHA.  I don't check it out, I just take it and give it to the store and then they check it out.


THE COURT: You just take the reference that the customer gives you and forward those to your credit department at Sears?


Pr. J. #12: Right.  I give it back to Sears, and they do all the detail work.


THE COURT: Any other questions?


Plaintiff's Counsel: No further questions.


THE COURT: Counsel?


Defendants' Counsel: No questions.


THE COURT: All right.  You tender the panel, I take it?


Defendants' Counsel: The defendants tender the panel.


THE COURT: Very well. Counselor?


Plaintiffs Counsel: The plaintiffs will accept the panel.


THE COURT: Very well.


Mr. Clerk, administer the oath to the jury.


(Whereupon the jurors were sworn.)


Exhibit 2: Additional Voir Dire Questions
1.
Do you know any of the defendants or the plaintiff?

2.
Are you aware of racial discrimination in housing?

3.
Have you ever been involved in a situation of racial discrimination?

4.
Do you have any hostile feeling toward people who are committed toward full racial and economic integration within all cities, suburbs, and towns?

5.
Do you have any children?

· Are they of school age?

· Do you know whether there are any members of minority groups attending the school?

· Do you know whether they are Japanese, Chinese, American Indian, Asian Indian, Hispanic, or African-American?

· Do you know about how many African-Americans there are in the school?

· Do you know if your children have any African-American friends?

· Do you know if any African-American students live in your school district?

6.
How long have you lived where you are living now?

· What was your former address/community?

· Do you own your own home or do you rent?

· Other than being a buyer or a tenant, have you ever participated in the sale or rental of a house or an apartment?

· Do you have any friends or relatives who are real estate agents or who own residential property which they themselves do not occupy or who help to manage someone else's property?

· Are you aware of the existence of fair housing laws?

· How did you become aware of their existence?

· Do you believe in what these laws are trying to accomplish?

· Have you ever discussed with anyone the real or potential effects of laws aimed at preventing discrimination in housing, employment or education?

· During these discussions, were you all expressing pretty much the same attitude, or was there some conflict among you?

· Which side of the coin were you on?

· Is the neighborhood you live in an integrated neighborhood?

· Have you or any of your friends ever had the opportunity to rent or sell an apartment or a house to a person who is not white?

· Did you or they rent them the apartment?

· Do you know of any people who moved out of a neighborhood because some black people moved into the vicinity?

· Did you think that it was a good decision on their part to move?

7.
Do you have some idea of what this case is about?

· Have you ever heard of cases similar to this before?

· Have you ever had occasion to form an opinion on this or similar cases?

· Do you happen to read any newspapers regularly?

· Do you ever get to read articles on housing problems?

· Are you aware that there is currently a case in federal court dealing with where building sites for public housing aided by federal funds should be located?

· both within the city and also in the suburban areas?

· Have you, from your reading or general knowledge, formed an opinion on that issue?

8.
Let me hear, in your own words, how you feel about African-American's generally, and what your relationships with them have been?

· Have you ever made a statement to anyone that African-Americans should be able to help themselves just like anybody else does?

· Do you believe that if African-Americans had the same opportunity, it is up to them to make a go of it?

· Do you feel African-Americans by and large have had the same opportunity as whites?

· Do you believe that conditions and the things that happen to African-Americans in the community concern you?

· Have you ever expressed the opinion that you think all persons, regardless or race, religion, or color, should be equal and have equal opportunities?

· After having expressed your belief in equality, have you ever had to deal with the situation of thinking to yourself that you would hope that none of your children would ever start dating or get married to a person who is African-American, or that you would never want to have an African-American person hired to be your supervisor?

9.
Do you have any opportunity to work with African-American men or women?

· Do you occasionally get together with African-American individuals for lunch, informal conversations, or after work?

· Do you belong to any labor union, social clubs, fraternal organizations, athletic teams, or social service groups?

· Are there any African-Americans in these groups?

Exhibit 3:  Plaintiff's Closing Argument in Noel v. Drake, 72 C 485 (N.D. Ill. 1974)

CLOSING ARGUMENT ON BEHALF OF THE PLAINTIFF

BY MR. CARUSO:


Ladies and gentlemen, you have had a good rest over the weekend, a beautiful weekend, and now you have an important decision to make.


As has been indicated to you from the outset, this is a case based on the denial of housing based on race.  The Judge will instruct you as to the law, and what the law is, and then it is up to you to apply that law.


The Judge will instruct you that 42 U.S.C. 1982 provides that all citizens, all citizens of the United States, are entitled to the same rights as white citizens with respect to property and rental of property.  He will also instruct you that another U.S. statute, the 1968 Civil Rights Act, provides that to refuse to sell or rent after the making of a bona fide offer based on race is unlawful.  It is an unlawful violation of the United States statute, and, also, that 42 U.S.C. 3604 provides that it is unlawful to discriminate against any person in terms, conditions, or privileges of the sale or rental of a dwelling, or in the provision of services in connection therewith.  So it is unlawful to do that.


Now, you are in an extraordinary position.  You are facing an issue and a problem which is of great importance, and only you can decide.  You, as the jury in this case, are in a unique position to deal with the most important issue facing us, racial discrimination.  You have the power to decide.  I can't decide for you what should be done here, the other attorney can't, the Judge can't decide this case.  It is up to you and only you as jurors to decide what should be done about this problem in this case.


Now, you have heard the plaintiff, who is black, and the psychiatrist, who is black, tell you how the plaintiff tried to do a good job, to do those things that would make the plaintiff

acceptable to and a part of the community.  She worked to pull herself up, by her bootstraps, if you will, to be the kind of person that this society expects people to be.  She is successful, very successful, working as an account executive selling ads in the Yellow Pages, which is an advertising type business, creating jobs for other people and working, among other things, with a lot of other white people in an office of a large multi-national company, which is out in a predominantly white suburb.  You heard testimony that the plaintiff had been on her own for a long time.  She had it pretty tough, but she worked on her own for a long time, and she knew how to be on her own, and to make her own way.  For the period prior to the time she sought an apartment, she had a two-year lease on an apartment, but it was in an area that she had to get out of, because it was unsafe for her as a single woman to come home at night in that area.  The police services and other types of services had been taken away, so she was in danger, so she sublet that apartment, if you recall, to someone else and then moved in with her mother and began seeking another apartment in October of 1971.


Now, she moved into a crowded situation with her mother, so she was trying pretty hard to get an apartment.  She saw an ad in the Oak Leaves, which is the local paper.  She called, and she talked to one of the owners.  She introduced herself as Miss, and he said that he would meet her out there on Saturday.  No question, on Saturday.  There is something a little bit confused about the date, but they all agree that they met there, that it was on a Saturday, and that it was set up.  There is no question about that.


When she got there, she introduced herself, and the defendant was visibly shaken.  He found out she was black.  Under this atmosphere, he took her up and showed her the apartment, showed her through, let her go through the place, and then he said--and, recall, that when she called she said, before she set up the appointment, she said, "I am Miss Noel."  Now, that means single, in our society.  She said, "I am Miss Noel."


When she called, he didn't say, "Well, we don't have singles."  He said, "Come on out."


Then when she gets out there, and under this situation she goes through and looks at the apartment, and he said, "Well, we can't take any singles.  We can't take any singles," he says at that time.


But she then says, "If it is because of my race, tell me.  Don't make me spin my wheels, just tell me."


He says, "Oh, no, that is not it," and then he takes out a piece of paper, and he writes down her name, where she works, and he asks her for $195, which she gave him.  Now, remember, he took down where she worked, and he took $195 from her at that point, and he said, "We will call you.  We will get in touch with you."


Nothing happened, so she called.  She is trying to rent an apartment, and they want to rent one, but they don't call her.  She has to call.  She got hold of a woman at the Management Company, and that woman then turned her over to the other defendant, and he then says, "Well, we only rent to singles.  We only have widows in that unit between fifty and sixty," so he said.  Then he said also that he would return the check.  Then later he said, "Well, send us another check.  We will see what we can do."


At this point the thing might have been over with, but he says, "Send us another check."


So she writes it up and sends back the check.  She wants to get in the place.  Remember, now, she now lives in the same suburb in a unit which is very similar to the one that she is trying to get.  She wanted it.  And he also said at that time, if you will recall, "We can get you a place over in Austin."  Now, that is the area she came from.  That is the area in a sort of impacted area that she was trying to get our of.  This is the problem that this case is focusing on, the impacting of people in one area and not letting them get into other areas as they can, when they make the money and when the can get out, and move where they should move.  But he wants to push her into that Austin area, steer her, if you will, in that Austin area.  In other words, she tried to cope with the situation, and she was told by one defendant on Saturday that she couldn't have this apartment in this location.  She didn't want to be steered back in there because she had already lived there, and she knew what the problem was.


She tried to cope with that situation after she was turned down, and she knew it was race.  She tried to deal with it, but then she didn't feel well.  She was upset, couldn't rest.  Then on Sunday she had this numbness and this tingling which was brought on, as Dr. Mehlinger said--physical symptoms from psychological disturbance-- for a person in this kind of situation.  She went to the hospital, and they took care of her at the hospital.  From that, she lost work.  She was unable to sell, and in this business, you have to sell that advertising to make a living.  She is certain that she lost $6,000.


Now, ladies and gentlemen, she is asking $16,000 in this case, $6,000 relating to that loss of business and $10,000 for the suffering, but that is something that only you can decide.  You can say what it is worth to go through what she has gone through.  Only you can make that decision.  You have to decide what that kind of thing is worth, and that is your responsibility, and I can't decide it nor can counsel nor can anyone else.


In addition, there is something in this case called exemplary or punitive damages, and those exemplary or punitive damages are those things that are supposed to set an example for the defendants and also for others.  One of the things that these defendants said, if you recall, was, first, that they don't rent to single women.  In this letter, which you will have in the jury room, they say that the owners absolutely refused to take any single women into the building within an age bracket of their twenties to the late forties.  You will have that.


Then you have the card of one defendant given to a housewife when she went out and tried to show, by applying for the apartment, that they would rent to single women, and he gave her that.  There is no question that they pursued her.  They called her at work, they tried to check on her, they tried to get her in the apartment even though she had some mysterious boyfriend who was going to be living with her once in a while.  Then they said that they know there are no single women in there, and yet they do not know who is in there.


You have to look at that to get the thrust of what they are trying to tell her by that letter.


You heard Dr. Mehlinger explain the medical aspects of this thing.  He went through the whole thing at great length.  He explained the medical aspects and how this kind of a thing happening to somebody affects all of us differently, but it affected her in the way that it did because of her particular makeup.


Now, ladies and gentlemen, that is the outline of the fact situation.  You have listened to it all.  This is an important case, a very important case.  It is up to you to decide what the actual damages should be for the loss of advertising and work.  It is up to you to decide what the damages are with respect to the shock which affected her and caused her to go to the hospital.  You have got all of the records.


And, thirdly, you have got to decide with respect to this law what kind of punitive or exemplary, example type damages, will insure that this defendant won't do this kind of thing again.  Others who are in business, and listen and talk and learn, will say, "We can't do this kind of thing."  This law was passed for a good reason and a purpose, and if it has been violated, this is the kind of damages that are set, so it is up to you.


CLOSING REBUTTAL ARGUMENT ON BEHALF OF THE PLAINTIFF

 BY MR. CARUSO:


Ladies and gentlemen of the jury, you have heard what their defense is, and the implication is that there are a lot of things that have to be proved.  You heard the facts, and you know what occurred, and those things which have been proved you have before you in your minds, and you can deal with them.


There is no magic to this case.  Your are citizens who understand what goes on in our society.  You can deal with this and use your intelligence to do it.  It is up to you to do that.


The plaintiff had something happen to her.  She didn't go out and demonstrate.  She didn't march up an down with signs.  She came to the United States District Court, under the law, and waited two years for this trial.


She took the time.  She stuck with it.  She sat here in court, and she sat on that stand, and she took what she had to take to go through the process that our system requires.  She has faith in our system.  She has faith in us and you, and this is the system that she chose to follow.


It is up to you to decide.  She is not trying to punish these defendants.  We talked about exemplary damage.  What is needed is to show that this cannot be done in our society, that this law means what it says, and it cannot be violated.  It is up to you to make that decision.


Exhibit 4: Sample Instructions to the Jury

This exhibit contains four sets of Jury Instructions prepared for trials.  They are meant to suggest alternative instructions that can be mixed and matched.  Various circuits and encyclopedias also have proposed instructions.  They should be adapted to the facts in each case.


INTRODUCTORY INSTRUCTIONS
Members of the Jury:


Now that you have heard the evidence and the argument, it becomes my duty to give you the instructions of the Court as to the law applicable to this case.


You the jury are the judges of facts.  However, it is your duty as jurors to follow the law as stated in the instructions of the Court, and to apply the rules of law, as I give them, to the facts as you find them from the evidence in the case. 


You are not to single out one instruction alone as stating the law, but must consider the instructions as a whole.  Do not consider any statement I have made in the course of this trial or make in these instructions as an indication that I have any opinion about the facts of this case.


Neither are you to be concerned with the wisdom of any rule of law stated by the Court.  Regardless of any opinion you may have as to what the law ought to be, it would be a violation of your sworn duty to base a verdict upon anything but the evidence in the case, and the laws as I explain to you now.


Justice through trial by jury must always depend upon the willingness of each individual juror to seek the truth as to the facts from the same evidence presented to all the jurors; and to arrive at a verdict by applying the same rules of law, as given in the instructions of the Court.  

Source:  Federal Jury Practice and Instructions ("FJP&I") No. 70.01; Simms v. Gibralter, H-91-3367 (S.D. Tex. 1994) ("Simms"); Illinois Pattern Jury Instructions ("IPJI") No. 1.01.


VERDICT TO BE MADE WITHOUT PREJUDICE OR BIAS
A)
Do not let bias, prejudice, or sympathy play any part in your deliberations.  All persons, parties and witnesses, whether corporations or individual persons, are equal before the law and must be treated as equals.  You should decide the case with the same impartiality you would use in deciding a case between individuals.

B)
You have been chosen and sworn as jurors in this case to try the issues of fact presented by the allegations of the complaint of the plaintiffs, and the defense to those allegations provided by the defendants.  You are to perform this duty without bias or prejudice as to any party.  Our system of law does not permit jurors to be governed by sympathy, prejudice, or public opinion.  Both the parties and the public expect that you will carefully and impartially consider all the evidence in the case, follow the law as stated by the Court, and reach a just verdict.

Source:  FJP&I No. 70.03; Simms; IPJI No. 1.01.


BURDENS OF PROOF

A)
The plaintiff has the burden of proof and must prove each of the elements of his case by a preponderance of the evidence.  Preponderance of the evidence means the greater weight and degree of credible evidence before you.  In other words, a preponderance of the evidence means the amount of evidence that persuades you that a claim is more likely so than not so.  In determing whether any fact has been proved by a preponderance of the evidence in the case, you may, unless otherwise instructed, consider the testimony of all witnesses, regardless of who may have called them, and all exhibits received in evidence, regardless of who may have produced them.


The testimony of a single witness may be sufficient to prove any fact, even if a greater number of witnesses may have testified to the contrary, if after considering all the other evidence you believe that single witness.

B)
The burden is on the plaintiffs in a civil action, such as this, to prove every essential element of their claim by a preponderance of the evidence.  If the proof should fail to establish any essential element of plaintiff's claim by a preponderance of the evidence, the jury should find for the defendants.


Although the burden is on the party who asserts an issue to prove his claim by a preponderance of the evidence in the case, this rule does not require proof to an absolute certainty, since proof to an absolute certainty is seldom possible in any case.


To "establish by a preponderance of the evidence" means to prove that something is more likely so than not so.  In other words, a preponderance of the evidence in the case means such evidence as, when considered and compared with that opposed to it, has more convincing force and produces in your minds belief that what is sought to be proved is more likely true than not true.


In determining whether any fact in issue has been proved by a preponderance of the evidence in the case, the jury may, unless otherwise instructed, consider the testimony of all witnesses, regardless of who may have called them, and all exhibits received in evidence, regardless of who may have produced them.

Source:  FJP&I No. 71.01; Aylett v. Sec. of HUD., 54 F.3d 1560 (10th Cir. 1995); Kormoczy v. Sec. of HUD, 53 F.3d 821 (7th Cir. 1995); Simms.


STATEMENTS OF ATTORNEYS

A)
Statements and arguments of counsel are not evidence and are not instructions of law.  They are intended only summarize the facts and to assist the jury in understanding the evidence and the parties' contentions.  If any argument, statement or remark has no basis in the evidence, then you should disregard that argument, statement or remark.  However, when the attorneys on both sides stipulate or agree as to the existence of a fact, the jury must, unless otherwise instructed, accept the stipulation and regard that fact as proved.

B)
The statements and arguments of counsel are not evidence in the case; they are merely to assist you in evaluating the evidence and in understanding the evidence. 


When the attorneys on both sides stipulate or agree as to the existence of a fact, the jury must, unless otherwise instructed, accept the stipulation and regard that fact as proved.


The evidence in the case consists of the sworn testimony of the witnesses, regardless of who may have called them; and all exhibits received in evidence, regardless of who may have produced them.


Any evidence as to which an objection was sustained by the Court, and any evidence ordered strickened by the Court, must be entirely disregarded.


You are to consider only evidence in the case.  But in your consideration of the evidence you are not limited solely to the statements of the witnesses.  In other words, you are not limited solely to what you see and hear.  You are permitted to draw, from the facts which you find have been proved, such reasonable inferences as seem justified in the light of your experience in the affairs of life.

Source:  FJP&I No. 71.03; Zafiro v. United States, 113 S.ct. 933, 122 L.Ed. 2d 317 (1993); IPJI No. 1.01; Simms.


CREDIBILITY OF WITNESSES
A)
One important aspect of your job as jurors will be determining whether you believe what each witness called to the stand had to say, and how important that testimony was.  In making that decision, you may ask yourself (1) whether the witness impressed you as honest and truthful; (2) what if any motive the witness has to not tell the truth; (3) does the witness have an interest in the outcome of this case; (4) did the witness have any relationship with either of the parties; (5) did the witness seem to remember events, names and dates well; (6) did the witness fully understand the questions being asked; and (7) did the witness' testimony differ from the testimony of other witnesses.  The answers to these questions will help you determine the credibility and weight to give to the testimony provided by the witness.


You should keep in mind, that a simple mistake by a witness does not necessarily mean that the witness is not telling the truth as he or she remembers it.  People may forget some things or remember other things inaccurately.  If a witness has made a misstatement, you need to consider whether that misstatement was an intentional falsehood or simply an innocent lapse of memory; and the significance of that may depend on whether it has to do with an important fact or with an unimportant detail.

B)  
You, as jurors, are the sole judges of the credibility of the witnesses and the weight their testimony deserves.  You may be guided by the appearance and conduct of the witness, or by the manner in which the witness testifies, or by the character of the testimony given, or by evidence to the contrary of the testimony given.


You should carefully scrutinize all the testimony given, the circumstances under which each witness has testified, and every matter in evidence which tends to show whether a witness is worthy of belief.  Consider each witness' intelligence, motive, and state of mind, demeanor, and manner while on the stand.  Consider the witness' ability to observe the matters as to which he has testified and whether he impresses you as having an accurate recollection of these matters.  Consider, also, any relation each witness may bear to either side of the case; the manner in which each witness might be affected by the verdict; and the extent to which, if at all, each witness is either supported or contradicted by other evidence in the case.


Inconsistencies or discrepancies in the testimony of a witness, or between the testimony of different witnesses, may or may not cause the jury to discredit such testimony.  Two or more persons witnessing an incident or a transaction may see or hear it differently; and innocent misrecollection, like failure of recollection, is not uncommon experience.  In weighing the effect of a discrepancy, always consider whether it pertains to a matter of importance, or an unimportant detail, and whether the discrepancy results from innocent error or intentional falsehood.


After making your own judgment, you will give the testimony of each witness such weight, if any, as you may think it deserves.

Source: FJP&I No. 72.01; Simms.


EXPERT TESTIMONY

When knowledge of technical subject matter may be helpful to the jury, a person who has special training or experience in that technical field is permitted to state his opinion on those technical matters, and the basis for his opinion.  This person is called an expert witness.  However, you are not required to accept that opinion.  As with any other witness, it is up to you to decide whether to rely upon the expert witness' testimony, and to what extent, if any.

Source:  Clark v. Universal Builders, Inc., 501 F.2d 324, 334-39 (7th Cir.), cert. denied, 419 U.S. 1070 (1974), and 706 F.2d 204, 208-11 (7th Cir. 1983); Old West End Ass'n. v. Buckeye Federal S & L, 675 F.Supp. 1100, 1105-06 (N.D. Ohio 1987); Simms.


TYPES OF EVIDENCE
A)
While you should consider only the evidence in this case, you are permitted to draw such reasonable inferences from the testimony and exhibits as you feel are justified in the light of common experience.  In other words, you may make deductions and reach conclusions that reason and common sense lead you to draw from the facts that have been established by the testimony and evidence in the case.


There are two types of evidence that you may consider in properly finding the truth as to the facts in the case.  One is direct evidence - such as testimony of an eyewitness.  The other is indirect or circumstantial evidence - the proof of a chain of circumstances that indicates the existence or nonexistence of certain other facts.  As a general rule, the law makes no distinction between direct and circumstantial evidence, but simply requires you find the facts from a preponderance of all the evidence, both direct and circumstantial.

B)
#6:  There are, generally speaking, two types of evidence from which a jury may properly find the truth as to the facts of a case.  One is direct evidence- such as testimony of an eyewitness.  The other is indirect or circumstantial evidence--the proof of a chain of circumstances pointing to the existence or non-existence of certain facts.


As a general rule, the law makes no distinction between direct and circumstantial evidence, but simply requires that the jury find the facts in accordance with the preponderance of all the evidence in the case, both direct and circumstantial.

Source:  FJP&I No. 71.02; McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973); Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981); Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548 (9th Cir. 1980); Phillips v. Hunter Trails Community Ass'n., 685 F.2d 184 (7th Cir. 1982); Smith v. Anchor Bldg. Corp., 536 F.2d 231, 233 (8th Cir. 1982); Davis v. Mansards, 597 F. Supp. 334 (N.D. Ind. 1984); Simms.


STATUTORY PROVISIONS

It is a violation of the law to discriminate against any person in the sale of a dwelling, to treat persons differently with respect thereto because of a person's race or color or represent the dwelling is not available for sale or for inspection or for viewing when such a dwelling is, in fact, is available.  

Source:  42 U.S.C. 3604(a)(d).


It is also a violation of the law for any person or entity which business includes the managing of residential real estate transactions to discriminate against any person in the making available of any such transaction, such as a loan or real estate brokerage services.  

Source:  42 U.S.C. 3605 and 3606.


It is my job, as the judge, to tell you that each one of the acts and each act with respect to an individual which I have mentioned is a separate violation of the federal law.


In order to prevail under the federal Fair Housing Act, the plaintiffs must show by a preponderance of the evidence that:  (A) one or more of these acts of discrimination were committed by one or more of the defendants; and (B) that a prohibited factor was a motivating factor in such act.


The plaintiffs are not required to prove that the prohibited factor was the only reason for the action.  They are only required to show it was one motivating factor behind the challenged conduct.  

Source:  42 U.S.C. 3601 et seq.  Smith v. Sol D. Adler, 436 F.2d 344 (7th Cir. 1971)


If the plaintiffs in this case show by a preponderance of evidence that either defendant committed any one or more of the types of conduct that the Fair Housing Act prohibited and that the plaintiff was harmed or injured in some way as a result of that conduct, then you shall find in favor of the plaintiff under the Fair Housing Act.


DIRECT EVIDENCE: USE OF RACIAL SLURS

Use of the word "nigger" and similar words to refer to African-Americans are derogatory and abusive terms used to insult and belittle African-Americans.  Such terms constitute racial slurs, and are direct evidence of discriminatory intent.

Source:  See KcKnight v. General Motors Corp., 908 F.2d 104, 114 (7th Cir. 1990); Bailey v. Binyon, 583 F.Supp. 923, 930 (N.D. Ill. 1989); Cardona v. Skinner, 729 F.Supp. 193, 199 D. Puerto Rico 1990), Walker v. Ford Motor Co., 684 F.2d 1355 (11th Cir. 1982), Phillips v. Hunter Trails Community Ass'n., 685 F.2d 184 (7th Cir. 1982), Johnson v. Fleet Mortgage Corp., 878 F.Supp. 71 (E.D. La. 1995).


DISCRIMINATORY INTENT
A)
The plaintiff contends that the discriminatory practices of defendant resulted in discriminatory treatment and had a discriminatory effect upon the property.  


In considering the discriminatory treatment issue the jury must consider whether the defendant intended to discriminate against the plaintiff.


An intent to discriminate is most often determined from the manner in which the complained of actions were done and the means used.  An intent to discriminate is rarely, openly expressed.  You may infer discriminatory motivation or intent if questionable actions of the defendant are found to be arbitrary and unreasonable.  In considering whether the actions of the defendant were arbitrary and unreasonable and amounted to a discriminatory practice, you may consider whether the defendant was required to perform and act, and failed to do so.

B)
In deciding whether race was a motivating factor behind defendants alleged actions, you may consider both direct and circumstantial evidence of such discriminatory intent.


Direct evidence of discriminatory intent is evidence that shows what the actual state of mind or the actor was at the time the conduct allegedly took place.  Instructions to refuse to rent to prospective tenants because of their race or color, or the use of racial slurs, are examples of such direct evidence.


Circumstantial evidence of discriminatory intent is evidence that indirectly shows what a person was thinking at the time of the alleged actions.  You may infer a person's intent from the facts and all of the surrounding circumstances.  You may consider all of the facts and circumstances that indicate the state of mind of the defendant, and you may consider it reasonable to find that a person intends the natural and probable consequences of acts knowingly done.  The statistical affect of a course of conduct or practice is an example of circumstantial evidence of discriminatory intent. 

Source:  Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 267 (1977);  Dailey v. City of Lawton, 425 F.2d 1037 (10th Cir. 1970); Old West End Ass'n v. Buckeye Fed. S & L, 675 F.Supp. 1100 (N.D. Ohio 1987), Lee v. Lee County Bd. of Educ., 639 F.2d 1243, 1268 (5th Cir. 1981); International Brotherhood of Teamsters v. United States, 431 U.S. 324, 97 S. Ct. 1843, 52 L. Ed. 2d 396 (1977); Trans World Airlines v. Thurston, 469 U.S. 111, 105 S. Ct. 613, 83 L. Ed. 2d 523 (1985).


It is unlawful for a person to refuse to buy, sell or lease property based on a person's race.  In this case, plaintiff claims that defendant unlawfully discriminated in connection with a residential real estate transaction becuase of race, etc.  The defendant denies the charge.  It is your responsibility to decide whether the plaintiff has established a claim against the defendant by a preponderance of the evidence.

Source:  FJP&I No. 105.01

Section 1981 of Title 42 o the United States Code provides that:


(a) Statement of equal rights



All persons within the jurisdiction of the United States shall have the same rights in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other.


(b) Definition



For purposes of this section, the term "make and enforce contracts" includes the making, performance, modification, and termination of contracts, and the enjoyment of all benefits, privileges, terms, and conditions of the contractual relationship.


(c) Protection against impairment



The rights protected by this section are protected against impairment by nongovernmental discrimination and impairment under color of State law."


Section 1982 of Title 42 of the United States Code provides that:



"All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property."


Section 3604 of Title 42 of the United States Code provides, in part, that it shall be unlawful:



"(a) To refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because of race, color, religion, sex, familial status, or national origin.



(b) To discriminate against any person in the terms, conditions, or privileges of sale or rental of a dewelling, or in the provision of services or facilities in connection therewith, because of race, color, religion, sex, familial status, or national origin.



(c) To make, print, or publish, or cause to be made, printed, or published any notice, statement, or advertisement, with respect to the sale or rental of a dwelling that indicates any preference, limitation, or discrimination based on race, color, ,religion, sex, handicap, familial status, or national origin, or an intention to make any such preference, limitation, or discrimination.



(d) To represent to any person because of race, color, religion, sex, handicap, familial status, or national origin that any dwelling is not available for inspection, sale, or rental when such dwelling is infact so available.



(e) For profit, to induce or attempt to induce any person to sell or rent any dwelling by representations regarding the entry or prospective entry into the neighborhood of a person or persons of a particular race, color, religion, sex, handicap, familial status, or national origin."

Source:  FJP&I No. 105.02

In order to sustain a claim of discrimination, the plaintiff must prove the following three essential elements by a preponderance of the evidence.


1.
That plaintiff offered to buy or lease the property described in the evidence from defendant;


2.
Plaintiff was ready, willing, and able to pay the defendant's sale/rental price;


3.
Defendant refused to sell/lease to plaintiff or refused to negotiate for the property, discouraged the sale/lease to plaintiff, or otherwise made the property unavailable to plaintiff;


4.
One reason for the defendant's action was the race of the plaintiff.

Source:   FJP&I No. 105.03.  This instruction was adapted from Sandford v. R.L. Coleman Realty Co., Inc., 573 F.2d 173, 175 (4th Cir. 1978).


CIRCUMSTANTIAL EVIDENCE OF INTENTIONAL DISCRIMINATION
A)
Plaintiff must prove by a preponderance of the evidence that one or more defendants intentionally discriminated against her on the basis of her race or color.  Plaintiff does not need to prove, however, that race or color was the sole motivation or the primary motivation of defendant's actions.  Intentional discrimination, if it exists, is rarely admitted, but is a fact which you may infer from the existence of other facts.  Plaintiffs do not have to produce direct evidence proving that Defendant had an unlawful motive.  Rather, plaintiff needs only to show (1) that she is an African-American; (2) that she was ready, willing and able to rent the apartment; (3) that defendants refused to rent the apartment to her despite the fact she was ready, willing and able; and (4) the apartment remained available after plaintiff was told that no apartments were available. 


If you find that plaintiff has proven these facts, and that defendants have not produced evidence of a legitimate, nondiscriminatory reason for their actions, then you must find in favor of the plaintiff.


If, on the other hand, the defendant has produced evidence of a nondiscriminatory reason for defendant's conduct, then you must find for the defendant, unless the plaintiff produced evidence tending to prove that the reason given by the defendant is not legitimate.

Source:  Cf. Devitt, Blackmar & Wolff, 104.04; Ninth Circuit Manual, 14.04E.  See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973); Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981); Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548 (9th Cir. 1980); Phillips v. Hunter Trails Community Ass'n., 685 F.2d 184 (7th Cir. 1982); Smith v. Anchor Bldg. Corp., 536 F.2d 231, 233 (8th Cir. 1982); Davis v. Mansards, 597 F. Supp. 334 (N.D. Ind. 1984).

B)
In order for you to find for plaintiffs under 3604(a), plaintiff must prove by a preponderance of the evidence that the defendant intentionally discriminated against him because of his race or color.


Plaintiff does not have to prove, however, that his race or color was the sole motivation or the primary motivation for defendant's conduct.  Plaintiff also does not have to produce direct evidence of an unlawful motive.  Intentional discrimination is rarely admitted, but is a fact you may infer from the existence of other facts and taking into consideration the circumstances surrounding those facts.


In deciding whether or not defendant intentionally discriminated against the plaintiff because of his race or color, you should first consider whether plaintiffs have proven: (1) that he is an African-American; (2) that he was ready, willing and able to rent the apartment; (3) that defendants refused to rent the apartment to him despite the fact he was ready, willing and able; and (4) the apartment remained available after plaintiff was told that no apartments were available. 


If the plaintiff has proven these facts, you may, but you need not, render a verdict in plaintiffs' favor.  If plaintiff has failed to prove one or more of these facts, you must find for the defendant on the claim of intentional discrimination.

Source:  Cf. Devitt, Blackmar & Wolff, 104.04; Ninth Circuit Manual, 14.04E.  See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973); Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981); Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548 (9th Cir. 1980); Phillips v. Hunter Trails Community Ass'n., 685 F.2d 184 (7th Cir. 1982); Smith v. Anchor Bldg. Corp., 536 F.2d 231, 233 (8th Cir. 1982); Davis v. Mansards, 597 F. Supp. 334 (N.D. Ind. 1984).

C)
Plaintiff claims that defendants violated the Fair Housing Act by engaging in a pattern or practice of intentional discrimination against African-Americans as a group.  Statistical or other evidence of such a pattern or practice may provide sufficient evidence to establish a violation.  There is no need for plaintiff to provide direct evidence of intentional discrimination.  The statistical effects of actions taken by defendants, the historical background of those actions, failure or refusal to maintain normal procedures, and departure from normal selection criteria or standards, which have adversely affect classes of individuals base on race or color, are types of circumstantial evidence which provide support for a claim against defendants for discriminatory pattern or practice of intentional discrimination.


If you decide that the plaintiffs have established by a preponderance of the evidence a pattern or practice of intentional discrimination, then you shall find in favor of the plaintiffs on this claim.


If the defendants have demonstrated that they did not engage in such a pattern or practice of discrimination, then you shall find in favor of the defendants on this claim.

Source:  See International Brotherhood of Teamsters v. United States, 431 U.S. 324, 97 S. Ct. 1843, 52 L. Ed. 2d 396 (1977); Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 97 S. Ct. 555, 50 L. Ed. 2d 450 (1977).


In determining whether a prohibited factor was a motivating factor behind the actions of the defendants, you may consider both direct and circumstantial evidence of a discriminatory purpose.  Direct evidence is evidence that shows what the actual standard line of the actor was at  the time the conduct that allegedly took place.  Instructions to refuse to rent or sell, or other conduct of such nature are examples of direct evidence.  

Source:  Phillips v. Hunter Trails, 685 F.2d 184 (7th Cir. 1982); Davis v. Mansards, 597 F.Supp. 334 (N.D. Ind. 1984).


USE OF STATISTICS

Statistics were presented by the plaintiff during the course of this trial.  Statistics are a form of evidence from which you may determine it is more likely than not that defendants engaged in unlawful discrimination against African-Americans.  Statistics can prove intentional discrimination by showing a long-lasting contrast between the number of African-Americans residing at the property in question compared with the number of African-American potential tenants in the surrounding area.  You use the statistical evidence in determining the credibility of the witnesses and in determining whether the reasons given by the defendant for his actions have legitimate support.

Source:  Cf. Ninth Circuit Manual, 14.04F; Devitt, Blackmar & Wolff, 104.03. 


Circumstantial evidence is evidence that indirectly shows what a person was thinking at the time of the event in question.  You may infer a person's reason from all the surrounding circumstances.  You may consider all the facts and circumstances that indicate that they have lied to the plaintiff and you may consider it reasonable to find that a person's intended, natural and probable consequences of facts knowingly done.  The statistical effect of a courtroom conduct or practice is an example of circumstantial evidence of discriminatory intent.


DISPARATE IMPACT
A)
You may find that defendant engaged in a discriminatory housing practice, even if you do not find direct evidence of discriminatory intent, under certain circumstances, provided that you find that the denial of loan applications had a discriminatory effect on a protected class.


Other factors you must consider are (1) any evidence, statistical or otherwise, or a discriminatory pattern by defendant; (2) the legitimacy of defendant's stated reasons for taking the action that it did; and (3) any indication of discriminatory intent on the part of the defendant that may be suggestive, rather than conclusive.


If you find, after considering the above factors, that the rejection of loan applications by the defendant was a cause of deprivation of financial assistance which had a substantially greater impact on a protected class you may find that the decision had a discriminatory effect.


If you find, after considering the above factors, that the defendant's decision in rejecting loan applications was a cause of denial of opportunity for African-Americans to purchase housing in such measure as to substantially disadvantage African-Americans in comparison to white people seeking financial assistance with the purchase of housing, then you may find that the rejection of loan applications had a discriminatory effect.

B)
Plaintiff claims that defendant engaged in unjustified practices that had a substantial, adverse impact on African-Americans.  Plaintiffs do not need to prove that defendants acted with discriminatory intent.


If you determine that the plaintiffs have established by a preponderance of the evidence that defendants did indeed engage in such practices, and that such practices did have an adverse impact on African-Americans, then you shall decide in favor of the plaintiff on the disparate impact claim.


If the defendant has shown that its practices are justified by a reasonable and legitimate business necessity, then you shall decide in favor of the defendant on the disparate impact claim.

Source:  See Griggs v. Duke Power Co., 401 U.S. 424, 431-32 (1971); Huntington Branch, NAACP v. Town of Huntington, 844 F.2d 926 (2d. Cir. 1988); Resident Advisory Brd. v. Rizzo, 569 F.2d 126 (3d. Cir. 1977), cert. denied, 435 U.S. 908, 98 S. Ct. 1457, 55 L. Ed.2d 499 (1978); United States v. City of Black Jack, 508 F.2d 1179 (8th Cir. 1974), cert. denied, 422 U.S. 1042, 95 S. Ct. 2656, 45 L. Ed. 2d. 694 (1975); Keith v. Volpe, 618 F.Supp 1133, 1148 (C.D. Cal. 1985), aff'd, 858 F.2d 467 (9th Cir. 1988), cert. denied, 493 U.S. 813 (1989); Betsey v. Turtle Creek Ass'n., 736 F.2d 983, 986 4th Cir. 1984); Simms.


But see Bellwood v. Dwividi, 895 F.2d 1521 (7th Cir. 1990), apparently contra or raising issues.


PROTECTIONS GIVEN BY THE CIVIL RIGHTS ACTS (42 U.S.C. 1981-1982)
A)
Section 1982 of Title 42, United States Code, reads as follows:



All citizens of the United States shall have the same right, in every state and territory, as is enjoyed by white citizens thereof, to inherit, purchase, lease, sell hold and convey real and personal property.


This law prohibits all racial discrimination by private individuals and firms in the sale or rental of property.


Section 1981 of Title 42, United States Code, reads states as follows:


All persons within the jurisdiction of the United States shall have the same right... to make and enforce contracts... as is enjoyed by white citizens...


This law prohibits all racial discrimination by private individuals and firms in the making of contractual agreements.

Source:  FJP&I No. 87.17; Civil Rights Acts (42 U.S.C. 1981 and 1982); Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968).

B)
Plaintiff claims that the defendants violated his civil rights, as protected under the Civil Rights Acts (42 U.S.C. 1981 and 1982).  The Civil Rights Acts prohibit discrimination in housing because of race or color.  It is unlawful, under these Acts for a person:


1)  To refuse to rent or to negotiate with persons seeking apartments because of their race or color;


2)  To impose different application procedures or requirements, different income minimums, or different credit requirements for prospective tenants based on their race or color; or,


3)  To misrepresent the availability of apartments to prospective tenants because of their race or color.


People are guaranteed the same rights, regardless of their race or color, to rent apartments.  The Civil Rights Acts do not allow race or color to play any role in deciding whether or not to deal with a prospective tenant.  If you believe that the plaintiff has proven, by a preponderance of the evidence, that the defendant's actions violated the plaintiff's civil rights, and that the plaintiff was injured by such actions, then you must find in favor of the plaintiff.

Source:  Civil Rights Acts (42 U.S.C. 1981, 1982); Jones v. Alfred H. Mayer Co., 392 U.S. 409, 88 S. Ct. 2186, 20 L.Ed. 2d 1189 (1968); Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 90 S. Ct. 400, 24 L. Ed. 2d 386 (1969); Tillman v. Wheaton-Haven Recreation Ass'n., Inc., 410 U.S. 431, 93 S. Ct. 1090, 35 L. Ed. 2d 403 (1973);  Des Vergnes v. Seekonk Water District, 601 F.2d 9 (1st Cir. 1979); Sutton v. Bloom, 710 F.2d 1188 (6th Cir. 1983); Clark v. Universal Builders, Inc., 501 F.2d 324 (7th Cir. 1973), cert. denied, 419 U.S. 1070 (1974); Watts v. Boyd Prop., Inc., 758 F.2d 1482 (11th Cir. 1985); Davis v. Mansards, 597 F. Supp. 334, 342 (N.D. Ind. 1984).


PROTECTIONS GRANTED BY THE FEDERAL FAIR HOUSING ACT
A)
42 U.S.C. 3604 provides as follows:  It is unlawful--


a)
To refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because of race, color, religion, sex, familial status or national origin.


b)
To discriminate against any person in the terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection therewith, because of race, color, religion, sex, familial status or national origin.

Source:  The Federal Fair Housing Act (42 U.S.C. 3601 et seq.) (1988).

B)
The Fair Housing Act makes it unlawful for any person:


1)  to refuse to rent after the making of a bona fide offer because of a prospective tenant's race or color;


2)  to refuse to negotiate the rental of an apartment because of the prospective tenant's race or color;


3)  to otherwise make unavailable or deny an apartment to a prospective tenant because of race or color;


4)  to make, or cause to be made, any statement with respect to the rental of apartments that shows any preference, limitation, or discrimination based on the prospective tenant's race or color, or any statement which indicates the landlord's/management company's/rental agent's intention to make any such preference, limitation or discrimination;


5)  to discriminate against any person in the terms, conditions or privileges of rental of an apartment because of the (potential) tenant's race or color, or in the provision of services or facilities in connection with the rental of an apartment, because of the (potential) tenant's race or color; or


6)  to represent to any person because of race or color that an apartment is not available for inspection or rental when such an apartment is in fact available.


Each one of the acts, practices or policies list above is a separate violation of the Federal Fair Housing Act.  In order to prevail, the plaintiff must prove by a preponderance of the evidence that one or more of the acts, practices or policies were committed by one or more of the defendants.  Plaintiffs also prove that plaintiff's race or color was one of the motivating factors for the acts, practices or policies of the defendant.  Plaintiffs are not required to prove that the sole reason for denial of an apartment or services is because of race or color, but only that such denial was one motivating factor behind the defendant's conduct.


If the plaintiff shows, by a preponderance of the evidence, that the defendant committed any one or more of the violations prohibited by the Federal Fair Housing Act, and that plaintiff was injured in some way by defendant's conduct, then the jury must find in favor of the plaintiff.

Source:  Federal Fair Housing Act (42 U.S.C. 3604(a)-(d)); Havens Realty Corp. v. Coleman, 445 U.S. 363, 102 S. Ct. 1114, 71 L. Ed.2d 214 (1982); United States v. Youritan Construction Co., 360 F. Supp. 643 (N.D. Cal. 1973), aff'd as modified, 509 F.2d 623 (9th Cir. 1975); United States v. Pelzer Realty Co., 484 F. 2d 438 (5th Cir. 1973), cert. denied, 416 U.S. 936 (1974); Davis v. Mansards, 597 F.Supp. 334, 342 (N.D. Ind. 1984); Gresham v. Windrush Partners, Ltd., 730 F.2d 1417 (11th Cir.), cert. denied, 469 U.S. 882 (1984).

C)
The provisions of the Federal Fair Housing Act are designed to prevent defendants from committing any act that misleads, discourages or interferes with any potential tenant's inquiry or negotiation for the rental of an apartment, because of that person's race or color.  It is therefore unlawful for a leasing agent to give false information about the availability of an apartment, or to encourage or provide information about an apartment to one applicant but not another, if the leasing agent engages in such action because of the applicant's race or color.  You may consider everything the leasing agent did or said, or failed to do or say, and what his overall treatment and disposition towards each person was, as shown by the evidence presented at trial.


Statements that indicate a racial preference or limitation are unlawful in and of themselves, even if made to a white person and even if the statements are not heard by the person or persons about whom they are made.

Source:  The Fair Housing Act (42 U.S. C. 3604(a), (b), (c), and (d)).

D)  
Plaintiff claims that the defendant violated the Fair Housing Act by engaging in unfair lending practices that caused him injury.  Specifically, plaintiff asserts that the defendant violated federal law when it failed and refused to review and/or failed to give the usual and customary review to his application because of the location of the property and/or the ethnic make-up of the potential owners or tenants.  You are instructed that although the plaintiff is white, that fact is irrelevant.  A non-minority has standing to maintain a discrimination action for injuries suffered as a result of racially discriminatory practice.


The policy of the United States is to provide, within constitutional limitations, for fair housing throughout the United States.  In this regard, Congress has established laws that place an affirmative obligation on regulated financial institutions to meet the credit needs of the communities in which they do business, including those of low and moderate income neighborhoods and those of racial minorities, consistent with safe and sound operation of such institutions.  Along these lines, it is unlawful for any such institution to engage in unfair housing practices in the consideration or decision concerning a financial transaction.  


The law provides:


[I]t shall be unlawful... [t]o discriminate against any person in the terms, condition, privileges of sale... of a dwelling or in the provision of services or facilities... because of race, [or] color...


It shall be unlawful for any person or entity whose business includes engaging in residential real estate-related transactions to discriminate against any person in making available such a transaction, or in the terms or conditions of such a transaction, because of race, color... or national origin.


In order to establish a claim under the Fair Housing Act, a plaintiff must prove these elements: (1) the housing sought to be secured was in a minority neighborhood; (2) an application for a financial transaction located in a minority neighborhood was made; (3) the applicant was qualified for the services sought; (4) despite his qualification, he was rejected; and (5) the financial services sought were services provided by the defendant.

Source:  Federal Fair Housing Act (42 U.S.C. 3604 et seq.); Havens Realty Corp. v. Coleman, 445 U.S. 363, 102 S. Ct. 1114, 71 L. Ed.2d 214 (1982); United States v. Youritan Construction Co., 360 F. Supp. 643 (N.D. Cal. 1973), aff'd as modified, 509 F.2d 623 (9th Cir. 1975); United States v. Pelzer Realty Co., 484 F. 2d 438 (5th Cir. 1973), cert. denied, 416 U.S. 936 (1974); Davis v. Mansards, 597 F.Supp. 334, 342 (N.D. Ind. 1984); Gresham v. Windrush Partners, Ltd., 730 F.2d 1417 (11th Cir.), cert. denied, 469 U.S. 882 (1984).

E)
The Plaintiff's claim has three essential elements as follows:



First, that they attempted to lease an apartment as described in evidence from the defendants and were ready, willing, and able to pay the defendants' rental price.



Second, that the defendants, or one or more of them, refused to lease to plaintiffs or to negotiate for the rental of or otherwise made unavailable or denied an apartment to the plaintiffs.



Third, a reason for defendants' refusal was the race of the plaintiffs.


The Plaintiffs have the burden of proving each of these essential elements by a preponderance of the evidence.  With respect to the third element, if race forms any part of the basis for the decision not to rent to the plaintiffs, then the plaintiffs are entitled to recover, provided you find that the first and second elements are also established by a preponderance of the evidence.  If you find that all three of these elements are so established by a preponderance of the evidence, then you will find for the plaintiffs.  If you find that any of these elements has not been so established, you will find for the defendants.

Source:  FJP&I No. 87.18 (Modified); Smith v. Sol D. Adler Realty Co., 436 F.2d 344 (7th Cir. 1970).


CONSIDERATIONS ABOUT RACE

  Race is an impermissible factor in an apartment rental decision, and it cannot be brushed aside because it was neither the sole reasons for discrimination nor the total factor of discrimination.  There is no acceptable place in the law for partial racial discrimination.

Source: Smith v. Sol d. Adler Realty Co., 436 F.2d 344 (7th Cir. 1970).


DISABILITY

It is unlawful to intentionally discriminate against an individual with a disability because of that person's disability.  In this case, the plaintiff claims that the defendant intentionally discriminated against him/her because of their disability.  The defendant denies this charge.  It is your responsibility to decide whether the plaintiff has proven his/her cliam against the defendant by a preponderance of the evidence, as that term is defined in these instructions.

Source:   FJP&I No. 104A.01.  


In order for plaintiff to establish a claim of intentional discrimination by defendant, plaintiff has the burden of proving the following essential elements by a preponderance of the evidence that:


1.
Plaintiff is a person with a disability, as that term is defined in these instructions;


2.
Defendant intentionally discriminated against plaintiff, that is, the fact that plaintiff was a person with a disability was a motivating factor in the defendant's decision.


3.
As a direct result of the defendant's intentional discrimination, the plaintiff sustained damages.

Source:   FJP&I No. 104A.03.  


The term "disability", as used in these instructions, means a physical or mental impairment that substantially limits one of the major activities of life, such as caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning or working.

Source:   FJP&I No. 104A.07.  


The term "qualified individuals with a disability", as used in these instructions, means an individual with a disability who can perform the essential functions of the employment position which the plaintiff holds or for which the plaintiff has applied.  You should give consideration to, but are obviously not bound by, the employer's judgment as to what functions of a job are essential.

Source:   FJP&I No. 104A.04.  


Defendant in this case asserts that they have made a good faith effort to reasonable accommodate the alleged disability of the plaintiff.  Your verdict should be for defendant if the defendant has proven to you, by a preponderance of the evidence that:


1.
Plaintiff has informed the defendant that reasonable accommodations, as defined in these instructions, were needed because of plaintiff's disability; and


2.
Defendant made a good faith effort, in consultation with the plaintiff, to identify and make a reasonable accommodation that would provide plaintiff with an equally effective opportunity at the work place; or


3.
The efforts at the reasonable accommodation would cause an undue hardship on the defendant's.

Source:   FJP&I No. 104A.08.  


The term "reasonable accommodation" as used in these instructions means making changes which allow a person with a disability to enjoy the unit or allow a person with a disability to enjoy the same benefits and privileges as a person without a disability.


The term "reasonble accommodation" does not include efforts that would cause an undue hardship.

Source:   FJP&I No. 104A.09.  


The term "undue hardship", as used in these instructions, means action requiring defendant to incur significant expense or undergo significant difficulty when considered in light of the nature and net cost of the accommodation.

Source:   FJP&I No. 104A.10.  


TESTERS
A)
A white person, _______________, testified about visiting the defendants for investigative and evidence gathering purposes.  The fact that he may not have given the defendants accurate information at that time and the fact that he may be an employee of plaintiffs' attorneys do not impair his credibility as a witness in this case.  The activities of such investigators, or testers, are a reasonable means by which citizens may ascertain the compliance status of landlords with fair housing laws, and evidence of their activities is an appropriate method of demonstrating the policies of a particular landlord in a proceeding of this nature.


In the conduct of this case, you have heard testimony about testers or checkers.  A tester is a person who without the intent to buy a dwelling, poses as a purchaser for the purpose of collecting evidence of real estate selling practices.  The Supreme Court of the United States has recognized that such testing is a necessary and appropriate need of enforcing this country's fair housing law.  The evidence provided by testers is frequently very valuable.  

Source:  Havens Realty Corp. v. Coleman, 455 U.S. 363, 102 S. Ct. 1114, 71 L. Ed. 2d 214 (1982); Richardson v. Howard, 712 F.2d 319, 321 (7th Cir. 1983); Hamilton v. Miller, 477 F.2d 908 (10th Cir. 1973); Williamson v. Hampton Management, Co., 339 F.Supp. 1146 (N.D. Ill. 1972); United States v. Youritan Construction Co., 370 S.Supp. 643 (N.D. Cal. 1973).

B)
A "tester" is a person who poses as a potential tenant for the purpose of collecting evidence.  The Supreme Court of the United States has recognized that such testing is a necessary and appropriate means of enforcing the Federal Fair Housing Act.  The activities of such investigators, or testers, are a reasonable means by which citizens may ascertain the compliance status of landlords with fair housing laws, and evidence of their activities is an appropriate method of demonstrating the policies of a particular landlord in a proceeding of this nature.  The fact that a tester may or may not have given the defendants accurate information, and the fact that the tester approached the rental agent without any intention of renting an apartment, are not factors that impair the tester's credibility as a witness.


The activities of such testers are a reasonable means by which citizns may ascertain evidence in compliance of those laws.  The credibility of such evidence is for you alone to judge, but if otherwise found to be credible, it is an appropriate manner for demonstrating the policies and practices of the defendants in a case of this nature.  The fact that a tester may or may not have provided the defendant accurate information and the fact that he or she may have approached a selling agent or other person without any intention of purchasing are not practices that deter a tester's credibility in this case.

Source:  Havens Realty Corp. v. Coleman, 455 U.S. 363, 102 S. Ct. 1114, 71 L. Ed. 2d 214 (1982); Richardson v. Howard, 712 F.2d 319, 321 (7th Cir. 1983); Hamilton v. Miller, 477 F.2d 908 (10th Cir. 1973); Williamson v. Hampton Management, Co., 339 F.Supp. 1146 (N.D. Ill. 1972); United States v. Youritan Construction Co., 370 S.Supp. 643 (N.D. Cal. 1973).

C)
A tester is permitted to bring suit under the Federal Fair Housing Act and the Civil Rights Acts for harm or injury caused to him by unlawful racial discrimination.  When inquiring or negotiating the lease of an apartment, any person, under the Fair Housing Act, has the right to receive the same treatment as other persons receive, regardless of their race.  This includes testers, since they too have a right to receive the same treatment as other persons.  Testers may recover for emotional injury caused by unlawful discrimination.  The fact that the tester approached the rental agent without intention of actually renting an apartment and with the knowledge that he may be discriminated against does not remove his right to recover.


If you find by a preponderance of the evidence that the tester(s) in this case were discriminated against by one or more or the defendants, then you may determine the nature and extent of the injuries suffered by the tester as a result of the defendant's actions.

Source:  Federal Fair Housing Act (42 U.S.C. 3604(d)); Havens Realty Corp. v. Coleman, 455 U.S. 363, 102 S. Ct. 1114, 71 L. Ed. 2d 214 (1982); Richardson v. Howard, 712 F.2d 319, 322 (7th Cir. 1983); Hamilton v. Miller, 477 F.2d 908 (10th Cir. 1973); Watts v. Boyd Properties, Inc., 758 F.2d 1482 (11th Cir. 1985).


ORGANIZATIONAL PLAINTIFFS

A fair housing organization is permitted to bring suit under the Federal Fair Housing Act and the Civil Rights Acts.  In doing such, the organization represents its members and itself for interference and injury to the organization's ability to eliminate unlawful discrimination and promotion of equal access to housing for all individuals.

Source:  Havens Realty Corp. v. Coleman, 455 U.S. 363, 102 S. Ct. 1114, 71 L. Ed. 2d 214 (1982); Davis v. Mansards, 597 F.Supp. 334 (N.D. Ind. 1984); Gresham v. Windrush Partners, Ltd., 730 F.2d 1417 (11th Cir. 1984), cert. denied, 469 U.S. 882 (1984); Project Basic Tenants Union v. Rhode Island Housing and Mortg. Finance Corp., 636 F.Supp. 1453 (D.R.I., Jun 05, 1986) (NO. CIV. A. 85-0131).


NON-MINORITY PLAINTIFFS

A white person is permitted to bring suit under the Fair Housing Act and the Civil Rights Acts for harm or injury done to him by unlawful racial discrimination against African-Americans seeking housing, resulting in a deprivation of the rights of every United States citizen to live in an integrated society.  If you find that one or more of the defendants discriminated against African-Americans on the basis of race or color, then you may also find that a white person was also injured by the defendant's conduct.

Source:  Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 93 S. Ct. 364, 34 L. Ed. 2d 415 (1972); Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 237, 90 S. Ct. 400, 404, 24 L. Ed. 386 (1969).


AGENCY THEORIES
A)
A corporation can only act through its officers, directors, agents, and employees.  Where a corporation's officers, directors, agents, or employees perform an unlawful action while engaged in the business of the corporation, the corporation is responsible for each of the actions taken.


If you find that unlawfully discriminatory actions were performed in the business of the corporation, then the corporation, as a principal, is also liable for any damages caused to the plaintiff, because the law provides that principals are responsible for compensatory damages for discriminatory acts of their agents.

Source:  Hamilton v. Svatik, 779 F.2d 383, 388 (7th Cir. 1985); Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548, 552 (9th Cir. 1980); IPJI No. 50.00-50.15.

B)
An agent is a person who has authority to act for the benefit of another party and is subject to some level of direction and control by that party.  The degree of control by the other party does not have to be great in order to establish an agency relationship.  It is only necessary that the party retain some measure of control over the agent's activities. 


If you find that defendant (principal) exercised some level of direction or control over the defendant (agent), and that defendant (agent) was authorized to show vacancies on the defendant (principal)'s behalf, and that defendant (agent) denied African-Americans their right to lease an apartment at the property while acting within the scope of defendant (agents)'s duties or employment as a leasing agent, then you must find that defendant (agent) was the agent of defendant (principal).


An agent is acting within the scope the agent's duties or employment when the agent is performing services for which the agent has been engaged or when the agent is acting in furtherance of the principal's interests.

Source:  Johnson v. Bechtel Assocs. Professional Corp., 545 F. Supp. 783, 785 (D.D.C. 1982); Maryland Civil Pattern Jury Instructions, 3:1; IPJI No. 50.00-20.15.

C)
If an agent is performing services for which the agent has been engaged or is carrying our a job-related activity, the agent is acting within the scope of the agent's duties, even if a specific act is one that the principal did not approve.  Therefore, where the agent was engaged by the principal for the purpose of showing apartments, any unlawfully discriminatory statements or actions made by the agent during the course of showing or leasing an apartment, shall be attributed to the principal, even it the principal did not authorize the agent to make the particular statements or actions alleged here.

Source:  See People Helpers, Inc. v. City of Richmond, 789 F.Supp. 725, 734 (E.D. Va. 1992); Izard v. Arndt, 483 F. Supp. 261, 263 (E.D. Wis. 1980).

D)
Where a person is not authorized to act on behalf of another party, but holds himself out to the public as having the authority to act on behalf of the other party, an agency relation may still exist under the doctrine of apparent authority.  You must consider whether the defendant placed the apparent agent in such a position that a person of ordinary prudence would be justified in assuming that the apparent agent had authority to show apartments and provide leasing information on behalf of the defendant.  


If you find that the defendant was justified in assuming the apparent agent was the defendants agent, then you must find that the defendant is responsible for the acts of the apparent agent.

Source:  Devitt, Blackmar & Wolff, 76.03; Bulletin Broadcasting Network, Inc. v. Times Mirror Co., No. 91-1614 (D.D.C. May 13, 1992); see also Restatement (Second) of the Law of Agency 27, comment a.


LIABILITY FOR VIOLATING THE CIVIL RIGHTS ACTS

The Civil Rights Acts involved here prohibit each and every practice which has the effect of making housing more difficult to obtain on account of race or color.


If you find by a preponderance of the evidence that the defendants made it more difficult for plaintiff to rent an apartment from them because the plaintiff is African-American, then you must find in favor of the plaintiff.


Furthermore, if you find by a preponderance of the evidence that the defendants imposed more burdensome procedures, used delaying tactics, or used other devices in order to discourage the plaintiff from renting an apartment because of race, then you must decide in favor of the plaintiff.


Furthermore, if you find by a preponderance of the evidence that the defendants or their agents denied that an apartment was available-- when in fact, an apartment was available-- and that the defendants did not state an adequate, non-racial explanation for their denial of an apartment to the plaintiff, then you must find in favor of the plaintiff.

Source:  Williams v. Matthews Company, 499 F.2d 819 (8th Cir. 1974);  Marr v. Rife, 503 F.2d 735 (6th Cir. 1974); United States v. Youritan Construction Co., 370 F.Supp. 643 (N.D. Cal. 1973); Griggs v. Duke Power Co., 401 U.S. 424, 431-32 (1971); Huntington Branch, NAACP v. Town of Huntington, 844 F.2d 926 (2d. Cir. 1988); Resident Advisory Brd. v. Rizzo, 569 F.2d 126 (3d. Cir. 1977), cert. denied, 435 U.S. 908, 98 S. Ct. 1457, 55 L. Ed.2d 499 (1978); United States v. City of Black Jack, 508 F.2d 1179 (8th Cir. 1974), cert. denied, 422 U.S. 1042, 95 S. Ct. 2656, 45 L. Ed. 2d. 694 (1975); Keith v. Volpe, 618 F.Supp 1133, 1148 (C.D. Cal. 1985), aff'd, 858 F.2d 467 (9th Cir. 1988), cert. denied, 493 U.S. 813 (1989); Betsey v. Turtle Creek Ass'n., 736 F.2d 983, 986 4th Cir. 1984); Simms.


LEGITIMATE BUSINESS DEFENSE

You are instructed that the Fair Housing Act does not require the defendant to disregard its legitimate business interest or to make investments that are not economically sound.

Source:  Simms.


ACTIONS OF OTHERS ARE NOT A DEFENSE

It is not a valid defense to violations of the Fair Housing Act to claim that persons other than the defendant may also have violated the Fair Housing Act.  There may be more than one proximate cause of an injury, that is, several parties' actions that work together.  Each party whose conduct is a cause of an injury is responsible.  It is no defense that some other person or company not joined as a defendant in this action participated in causing the injury.

Source:  Standardized Civil Jury Instructions for the District of Columbia, 5-13 (and cases cited).


PRIOR ACTION OF DEFENDANT NOT A DEFENSE

It is not a defense to liability that the defendant may not have discriminated against others on the bases of race or color.  The Fair Housing Act focuses on eradicating discrimination against individuals.  If the defendant has discriminated against plaintiffs, it is no defense that defendants did not discriminate against other individuals based on race or color in the past.

Source:  Federal Fair Housing Act (42 U.S.C. 3604); Connecticut v. Teal, 457 U.S. 440 (1982); Betsey v. Turtle Creek Assocs., 736 F.2d 983, 987 (4th Cir. 1984); Bronson v. Crestwood Lake Section 1 Holding Corp., 724 F. Supp. 148, 155 (S.D.N.Y. 1989); see United States v. Starrett City Assocs., 840 F.2d 1096 (2d Cir. 1988); HUD v. Guglielmi, Fair Housing-Fair Lending Rep. (P-H) paragraph 25,004, at 25076-77 (HUD ALJ 1990).


MAXIMUM LIMITS ON NUMBER OF MINORITIES NOT A DEFENSE

Just as it is unlawful to completely exclude African-Americans, it is unlawful to limit the number of African-Americans.  The fact that the defendant rented some apartments to African-Americans is not a defense to liability if you find that the defendant violated the law with regard to the plaintiff.

Source:  Federal Fair Housing Act (42 U.S.C. 3604); Connecticut v. Teal, 457 U.S. 440 (1982); Betsey v. Turtle Creek Assocs., 736 F.2d 983, 987 (4th Cir. 1984); Bronson v. Crestwood Lake Section 1 Holding Corp., 724 F. Supp. 148, 155 (S.D.N.Y. 1989); see United States v. Starrett City Assocs., 840 F.2d 1096 (2d Cir. 1988); HUD v. Gugielmi, Fair Housing-Fair Lending Rep. (P-H) paragraph 25,004, at 25076-77 (HUD ALJ 1990). 


COMPENSATORY DAMAGES

I will now talk to you a bit of the issue of damages.  The fact that I do so does not mean and should not be interpreted by you to mean that I should think that I think you should award any damages at all.  That is entirely for you to decide.   For each claim on which any defendant is liable, the plaintiff under the law, and that is liable as you define it, the plaintiff under the law is entitled to recover an amount which would reasonably compensate the plaintiff for the loss and damage suffered as a result of the defendant's unlawful conduct.  Conduct by a defendant that does not cause harm as a result does not entitle the plaintiff to damages.  By the same token, harm to a plaintiff which is not the result of unlawful conduct by a defendant does not entitle a plaintiff to damages.


If you find that one or more of the defendants engaged in unlawful discrimination because of race or color in violation of the Fair Housing Act, you may award the plaintiffs reasonable compensation for the following kind of damages:  financial losses, pain, suffering, humiliation and physical and emotional distress.


In addition, if you find that one or more plaintiffs have been victims of unlawful discrimination, you may also consider whether they have been deprived of a valuable right to be treated equally with other people without regard to their race or color.  While if you find such right is difficult to accept, you may consider the right to be free from unlawful discrimination is a very important right and you may award an amount which you believe is adequate to compensate for any deprivation to that right found from the evidence.  You may not award damages simply on speculation or guess work.  Any award must merely compensate the plaintiff for injury.


In addition to actual damages, the law allows but does not require a jury to award punitive damages.  The purpose of punitive damages is to punish a wrong-doer for extra-ordinary misconduct and to warn others against doing the same.  In case you decide to award punitive damages if you find that one or more defendants acted with purpose of cause and injury to a plaintiff or that one or more defendants acted with deliberate or reckless disregard of the plaintiff's life, you may award an amount of punitive damages which all the jury agree is proper.


In figuring the amount you should consider the following questions:  How offensive was the conduct?  What amount is needed to prevent repetition in light of the defendant's financial condition?  Is the amount a reasonable relation to actual damages that you have awarded?  If you do award punitive damages, you should fix the amount using calm discretion and sound reason.  You should not be influenced by sympathy or dislike from any party in the case.

A)
If you find in favor of the plaintiffs, then you must award them actual or compensatory damages in an amount that will reasonably compensate them for the unlawful discrimination they have been made to suffer by the defendants.


The plaintiffs allege that by reason of their claimed injuries, proximately resulting from the incident involved in this case, they have sustained general damages and have lost an additional sum on account of lost time from both of the plaintiffs' jobs, and expenses incurred in trying to secure the unit, including phone calls, and trips to the apartment complex, and trips to the rental agent's offices.

Source:  FJP&I No. 78.01 (Modified); Curtis v. Loether, 415 U.S. 189, 197 (1974); Seaton v. Sky Realty Co., Inc., 491 F.2d 634 (7th Cir. 1974); Hodge v. Siler, 558 F.2d 284 (5th Cir. 1977); Smith v. Sol D. Adler Realty Co., 436 F.2d 344 (7th Cir. 1970); Bradley v. John M. Brabham Agency, Inc., 463 F. Supp. 27 (D.S.C. 1978).

B)
If you determine that defendant is liable to plaintiffs, and further determine that plaintiffs are to be compensated for defendant's acts, then you apply the following rules to calculating the damages:


For each claim on which defendant is liable, the plaintiff is entitled to recover an amount which will reasonably compensate him for the loss and damage suffered as a result of defendants unlawful actions.  Actions by the defendant which do not cause harm do not entitle the plaintiff to compensatory damages.  Harm to a plaintiff which is not the result of unlawful conduct by a defendant does not entitle the plaintiff to damages.


If you find that one or more defendants engaged in unlawful discrimination because of race or color, you may award the plaintiffs reasonable compensation for (1) financial losses; (2) pain, suffering and physical and emotional distress; and (3) embarrassment and humiliation.


In addition, if you find that the plaintiff has been the victim of unlawful discrimination, then he has been deprived of valuable statutory rights to be treated equally with other people without regard to his race or color.  While the precise value of such rights is difficult to assess, you may consider that the right to be free from unlawful discrimination is a very important right and you may award any deprivations of that right found from the evidence.


You may not award damages based simply on speculation or guesswork.  Any award must fairly compensate the plaintiff for his or her injury but must have a basis in the evidence and be reasonable in the light of that evidence.

Source:  Cf.  Ninth Circuit Manual 14.04H; Devitt, Blackmar & Wolff, 105.03.  See Gore v. Turner, 563 F.2d 159 (5th Cir. 1977); Hodge v. Siler, 558 F.2d 284 (5th Cir. 1977); Smith v. Sol D. Adler Realty Co., 436 F.2d 344 (7th Cir. 1970); Bradley v. John M. Brabham Agency, Inc., 463 F. Supp. 27 (D.S.C. 1978).

C)
If you find in favor of the plaintiff, then you will award her such actual or compensatory damages as you find from a preponderance of the evidence were proximately caused by the acts of the defendants in refusing to rent to her.


If you should find that the plaintiff is entitled to a verdict, you will award her such sum as actual damages as you find will compensate her, reasonably for loss of her civil rights and any mental anguish, humiliation, and emotional distress already suffered by her, or reasonably certain to be suffered by her, and proximately caused by the defendants.  The possibility of such mental anguish, humiliation, and emotional distress in a case such as this one must be considered by you, and proof of such injuries may be inferred by you from the circumstance of the case as well as established by the testimony.

Source:  Seaton v. Sky Realty Co., Inc., 491 F.2d 634 (7th Cir. 1974); Jeanty v. McKey & Poague, Inc., 496 F.2d 1119 (7th Cir. 1974); Curtis v. Loether, 415 U.S. 189, 197 (1974); Hodge v. Siler, 558 F.2d 284 (5th Cir. 1977); Smith v. Sol D. Adler Realty Co., 436 F.2d 344 (7th Cir. 1970); Bradley v. John M. Brabham Agency, Inc., 463 F. Supp. 27 (D.S.C. 1978).

D)
If you find that plaintiff was unlawfully discriminated against by the defendants, you are also to consider whether and to what extent she suffered any emotional injury as a result of the discrimination.  You may compensate the plaintiff for any humiliation, embarrassment, mental anguish, or emotional distress that she experienced or may in the future experience as a result of any discrimination that you find from the evidence.  


You may consider that discrimination is an affront of which embarrassment and humiliation are natural consequences.  Therefore, you may infer emotional injury from such conduct.  In addition, you should consider the testimony of the witnesses and any evidence of mental or emotional injury.  You may also consider any relevant testimony given by an expert in this case, and give it such weight as you think it deserves.

Source:  Seaton v. Sky Realty Co., Inc., 491 F.2d 634 (7th Cir. 1974); Jeanty v. McKey & Poague, Inc., 496 F.2d 1119 (7th Cir. 1974); Curtis v. Loether, 415 U.S. 189, 197 (1974); Hodge v. Siler, 558 F.2d 284 (5th Cir. 1977); Smith v. Sol D. Adler Realty Co., 436 F.2d 344 (7th Cir. 1970); Bradley v. John M. Brabham Agency, Inc., 463 F. Supp. 27 (D.S.C. 1978).

E)
If you find in favor of the fair housing organization, then you shall award such actual or compensatory damages as you find from a preponderance of the evidence were proximately caused by the acts of the defendant.  In determining such damages, you shall consider that a fair housing organization may be compensated for:


1)  the effect of diverting its resources away from its other programs and activities in order to investigate the defendant's unlawful conduct; and


2)  the damage to its mission or purpose.


In determining the amount to award the fair housing council, you may consider the amount necessary to fight and prevent defendant's wrongful actions.

Source:  Devitt, Blackmar & Wolff, FJP&I, 105.03; Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 and n.19 (1982); Spann v. Colonial Village, Inc., 899 F.2d 24, 29-31 (D.C. Cir.); cert. denied, 498 U.S. 980 (1990); Saunders v. Gen. Serv. Corp., 659 F.Supp. 1042, 1060-61 (E.D. Va. 1987); Davis v. Mansards, 597 F. Supp. 334, 348 (N.D. Ind. 1984).


If you find in favor of plaintiff, then you should award him such actual or compensatory damages as you find, from a preponderance of the evidence, were proximately caused by the acts of defendant (in refusing to sell the house/apartment).


[If you find that the defendant unlawfully discriminated against the plaintiff, but do not find that the plaintiff suffered any actual damages, then you may award the plaintiff some nominal sum, such as one dollar, as damages.]


If you find that the defendant unlawfully discriminated against the plaintiff, and also find, from a preponderance of the evidence, that the acts of the defendant were "maliciously" or "wantonly" or "oppressively" done, then you may award the plaintiff punitive damages in addition to [actual] [nominal] damages.  If you award punitive damages, these damages must be separately stated in your verdict.


The law permits, but does not require, the jury in certain cases to award the injured person punitive and exemplary damages in order to punish the wrongdoer for some extraordinary misconduct and to serve as an example or warning to others not to engage in such conduct.


An act or failure to act is "maliciously" done if prompted or accompanied by ill will, or spite, or a grudge either toward the injured person individually or toward all persons in one or more groups or categories of which the injured person is a member.


An act or failure to act is "wantonly" done if done in reckless or callous disregard of or indifference to the rights of one or more persons including the injured person.


An act or failure to act is "oppressively" done if done in a manner which injures or damages or otherwise violates the rights of another person with unnecessary harshness or severity as by misuse or abuse of authority or power or by taking advantage of some weakness or disability of the misfortunes of another person.


Whether or not to make an award of punitive and exemplary damages in addition to actual damages is a matter exclusively within the province of the jury if you unanimously find, from a preponderance of the evidence in the case, that the defendant's acts or omissions which caused actual damage to the plaintiff were maliciously or wantonly or oppressively done.  But you should always bear in mind that such extraordinary damages may be allowed only if you first unanimously award the plaintiff a verdict for [actual or compensatory] [nominal] damages.

You should also bear in mind not only the conditions under which and the purposes for which the law permits an award of punitive and exemplary damages, but also the requirement of the law that the amount of such extraordinary damages, when awarded, must be fixed with calm discretion and sound reason, and must never be either awarded, or fixed in amount, because of any sympathy, or bias, or prejudice with respect to any party to the case.

Source:  FJP&I, 105.04


LIABILITY OF A PRINCIPAL
A)
The law provides that owners are responsible for the discriminatory acts of their agents or employees.  If you find the employees or agents of the owner of the property are liable for compensatory damages for unlawful discrimination, you must also find the owners liable for compensatory damages.  

Source:  Hamilton v. Svatik, 779 F.2d 383, 388 (7th Cir. 1985); Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548, 552 (9th Cir. 1980); IPJI 50.00- 50.15.

B)
An employer is responsible for injuries or damages caused to others by acts of his employees or agents if the acts causing the injuries or damages are within the scope of employment.  An employee is acting within the scope of his employment when he is performing services for which he has been engaged or when he is acting in furtherance of the employer's interests.  If the employee is liable for discriminatory conduct, the owner is likewise liable.

Source:  Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982); Hamilton v. Svatik, 779 F.2d 383, 388 (7th Cir. 1985); Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548, 552 (9th Cir. 1980); IPJI 50.00-50.15.


PUNITIVE DAMAGES
A)
In addition to actual damages, the law permits the jury in this case to award the injured person punitive and exemplary damages, in order to punish the wrong doer for some extraordinary misconduct, and to serve as an example or warning to others not to engage in such conduct.


If you find for the plaintiffs and find from a preponderance of the evidence that the acts or omissions of the defendants showed a wanton disregard for the rights of the plaintiffs, or were wilfully or maliciously or wantonly or oppressively done, or that defendants knew that their conduct was unlawful, then you may award the plaintiffs such an amount as the jury shall unanimously agree to be proper, as punitive and exemplary damages.


An act or a failure to act is "maliciously" done, if prompted or accompanied by ill will, or spite, or grudge, either toward the injured persons individually, or toward all persons in one or more groups or categories of which the injured person is a member.


An act or failure to act is "wantonly" done, if done in reckless or callous disregard for, or indifference to, the rights of one or more persons, including the injured person.


An act or failure to act is "oppressively" done, if done in a way or manner which injures, or damages, or otherwise violates the rights of another person with unnecessary harshness or severity, as by misuse or abuse of authority or power, or by taking advantage of some weakness, or disability, or misfortune of another person.

Source:  Seaton v. Sky Realty Co., 491 F.2d 634 (7th Cir. 1974); Allen v. Gifford, 368 F.Supp. 317 (E.D. Va. 1973); Smith v. Wade, 461 U.S. 30, 49, 103 S. Ct. 1625 (1983); Phillips v. Hunter Trails Community Ass'n., 685 F.2d 184, 191 (7th Cir. 1982); Mitchell v. Keith, 752 F.2d 385, 389 (9th Cir. 1985); Miller v. Apartments & Homes of New Jersey, Inc., 646 F.2d 101, 111 (3rd Cir. 1981); American Soc'y. of Mechanical Eng'rs., Inc. v. Hydrolevel Corp., 456 U.S. 556, 575 n.14, 102 S. Ct. 1935 (1982); Rainbolt v. Johnson, 669 F.2d 767, 769 (D.C. Cir. 1981); Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548, 553 (9th Cir. 1980); Marr v. Rife, 503 F.2d 735, 745 (6th Cir. 1974).

B)
In addition to compensatory damages, the Federal Fair Housing Act allows a jury to award punitive damages against a defendant.  The purpose of punitive damages is not to compensate the injured party.  Rather, punitive damages are provided in order to (1) punish the defendant for unlawfully discriminatory actions; and (2) to prevent future unlawful discrimination by both the defendant and others who may consider engaging in unlawful conduct. 


Punitive damages may be awarded against the defendant if the plaintiff has proven that the defendant's conduct was either motivated by an intent to discriminated, or that the defendant acted in reckless disregard for the rights of the plaintiff.  It is not necessary the plaintiff show actual malice on the part of the defendant.


"Reckless disregard" means the defendant deliberately disregarded the plaintiff's rights.  A defendant has acted with "reckless disregard" when he knew or should have known that his conduct may result in injury to the plaintiff, and the defendant could have prevented the injury by not engaging in such conduct.


You may award punitive damages against defendant (owner or principal) based on the actions of an employee or agent if you find that the agent or employee acted with the intent to discriminate, or in reckless disregard for the rights of the plaintiff and that the defendant (owner or principal) (1) authorized or encouraged the acts complained of by the plaintiff; (2) condoned or ratified the unlawful actions of its employee or agent; or (3) knew of its employee's or agent's unlawfully discriminatory conduct and failed to take corrective measures to prevent its occurrence.  


You may consider, in determining the amount to award as punitive damages, if any, the degree of wrongdoing of each defendant, as well as the financial status of each defendant.  If you award punitives, the amount should be large enough to act as a deterrent to future unlawful actions.


Ratification means approval of an act after it is done.  Ratification may be inferred based on the defendant's actions when the unlawful action of its agent or employee was brought to defendant's attention.

Source:  Smith v. Wade, 461 U.S. 30, 49, 103 S. Ct. 1625 (1983); Phillips v. Hunter Trails Community Ass'n., 685 F.2d 184, 191 (7th Cir. 1982); Mitchell v. Keith, 752 F.2d 385, 389 (9th Cir. 1985); Miller v. Apartments & Homes of New Jersey, Inc., 646 F.2d 101, 111 (3rd Cir. 1981); American Soc'y. of Mechanical Eng'rs., Inc. v. Hydrolevel Corp., 456 U.S. 556, 575 n.14, 102 S. Ct. 1935 (1982); Rainbolt v. Johnson, 669 F.2d 767, 769 (D.C. Cir. 1981); Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548, 553 (9th Cir. 1980); Marr v. Rife, 503 F.2d 735, 745 (6th Cir. 1974); Todd v. Waggaman-Brawner Realty Corp., No. 87-1059, slip op. at 3 (D.D.C. April 22, 1988); Hunter v. Waggaman-Brawner Realty Corp., No. 84-2688, slip op. at 2 (D.D.C. Mar. 26, 1985); Restatement (Second) of Torts 909(a), (b) and (d).


CLOSING INSTRUCTIONS

An employer such as one or more of the defendants in this case is not liable for the punitive damages based on the wrongful acts of the employee unless the employer authorized or approved the wrongful acts for which the damages are awarded and was aware of their wrongfulness.  With respect to a corporate employer such as we have here, the authorization for approval must be by an officer, director or managing agent.  A managing agent is a person who has authority to make decisions which will deter corporate policy.  Otherwise the employer is not liable for punitive damages.


When you retire to the jury room to deliberate on your verdict, you may take this charge with you as well as exhibits that the Court has admitted into evidence.  Select your Foreperson and conduct your deliberations.  If you recess during your deliberations, follow all the instructions that the Court has given you about your conduct during the trial.  After you have reached your unanimous verdict, your Foreperson is to fill in on the form your answers  to the questions.  Do not reveal your answers until such time as you are discharged, unless otherwise directed by me.  You must never disclose to anyone, not even to me, your numerical division on any question until you have reached a unanimous verdict and are discharged.


If you want to communicate with me at any time, please give a written message or question to the Court Security Officer, who will bring it to me.  I will then respond as promptly as possible, either in writing or by having you brought into the courtroom, so that I can address you orally.  I will always first disclose to the attorneys your question and my response before I answer your question.


After you have reached a verdict, you may talk with anyone you choose, including the attorneys.  With the completion of these instructions, you may retire to the jury room to conduct your deliberations.

Source:  Simms.


Ladies and gentlemen of the jury, the case is now yours.  when you retire to the jury room, you will take with you this special verdict form.  Your verdict must be unanimous and there are only six of you under this jurisdiction and you must all agree as to the questions here. 

Exhibit 5:  Sample Verdict Forms
WE, THE JURY, FIND THE ISSUE IN FAVOR OF THE PLAINTIFFS, AND AGAINST THE DEFENDANTS.

WE ASSESS ACTUAL DAMAGES IN THE SUM OF _________________________.

WE ASSESS PUNITIVE DAMAGES IN THE SUM OF _______________________.








_____________________________








FOREMAN








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________

WE, THE JURY, FIND THE ISSUE IN FAVOR OF THE DEFENDANTS, AND AGAINST THE PLAINTIFFS.








______________________________








FOREMAN








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________








______________________________



Ladies and gentlemen, have you reached a verdict?



[Jury foreman delivers the verdict form to the judge]


I will read the verdict.  Normally, the clerk would read the verdict.  But I will read the verdict.


Question #1, did the defendant real estate agent discriminate against the plaintiff?  Answer:  _________________________


Question #2, did the bank discriminate against the plaintiffs?  Answer:  _________________________


Did the insurance company or agent discriminate against the plaintiffs?  Answer:  _________________________


Question #4 was "Were the plaintiffs injured as a result of any act of discrimination by any other defendants?"  Answer:  _________________________


And the jury was then asked if you answer yes to that question, then answer the following:  "What amount of damages do you find which would fairly compensate the plaintiffs for their injury?"   Answer:  _________________________


Are plaintiffs entitled to punitive damages from any defendant?  Answer:  _________________________


Is that you unanimous verdict?


Thank you ladies and gentlemen of the jury.  Ordinarily no one is permitted to talk to jurors after the case is done and in federal court the lawyers are prohibited from calling the jurors up or questioning without the permission of the judge.

Exhibit 6:  Judge O’Meara Sample Jury Instructions
Faithful Performance of Duties;

Jury to Follow Instructions

Members of the jury, the evidence and argument in this case have been completed and I will now instruct you as to the law.


Faithful performance by you of your duties is vital to the administration of justice.


The law you are to apply in this case is contained in these instructions, and it is your duty to follow them. You must consider them as a whole and not pick out one or some instructions and disregards others.


Following my instructions you will go to the jury room and deliberate and decide on your verdict. 

Facts to Be Determined From Evidence


It is your duty to determine the facts from evidence received in open court. You are to apply the law to the facts and in this way decide the case. Sympathy or prejudice must not influence your decision. Nor should your decision be influenced by prejudice regarding race, sex, religion, national, origin, age, handicap, or any other factor irrelevant to the rights of the parties.

Admission of Evidence


The evidence you are to consider consists or testimony of witnesses and exhibits offered and received. The admission of evidence in court is governed by rules of aw. From time to time it has been my duty as judge to rule of the admissibility of evidence. You must not concern yourselves with reasons for these rulings, and you must not consider any exhibit to which an objection was sustained. 

Attorney’s Statements Not Evidence;

Admission by Attorney

Arguments, statements and remarks of attorneys are not evidence, and you should disregard anything said by an attorney which is not supported by evidence or by your own general knowledge and experience. However, an admission of fact by an attorney is binding on his or her client.

Admission of a Party


One type of evidence is known as an admission of a party. The admission may be a statement made in the pleading filed in the case, a statement on the record during testimony, or a statement in a written exhibit. Attorneys may also make an admission on behalf of their clients. 

Corporations Entitled to Unprejudiced Treatment


The defendant corporation in this case in entitled to the same fair and unprejudiced treatment as an individual would be under like circumstances, and it is your duty to decide the case with the same impartiality you would use in deciding a case between individuals. 

Judge’s Opinion as to Facts Is to Be Disregarded


I have not meant to indicate any opinion as to the facts by my rulings, conduct, or remarks, during the trial; but if you think I have, you should disregard it because you are the sole judges of the facts. 

Jury to Consider All the Evidence


In determining whether any fact has been proved, you shall consider all of the evidence bearing on that fact without regard to which party produced the evidence.

Direct and Circumstantial Evidence


There are, generally speaking, two types of evidence from which a jury may properly find the truth as to the facts of a case. One is direct evidence-such as testimony of an eyewitness. The other is indirect or circumstantial evidence- the proof of a chain of circumstances pointing to the existence or non-existence of certain facts.

 
It is not necessary that every fact be proven directly by a witness or an exhibit. A fact may be proven indirectly by other facts or circumstance, from which it usually and reasonably follows according to the common experience and observation of mankind. This is called circumstantial evidence, which you are to consider along with other evidence in the case.


As a general rule, the law makes no distinction between direct and circumstantial evidence, but simply requires that the jury find the facts in accordance with all the evidence in the case, both direct and circumstantial.

Jurors May Take Into Account

Ordinary Experience and Observations

You have a right to consider all the evidence in the light of your own general knowledge and experience in the affairs of life, and to take into account whether any particular evidence seems reasonable and probable. However, if you have personal knowledge of any particular facts in this case, such knowledge may not be used as evidence.

Credibility of Witnesses


In deciding the facts in this case, you may have to decide which testimony to believe and which testimony not to believe. You may believe everything a witness says, or part of it, or none of it.


In considering the testimony of any witness, you may take into account:

1. The opportunity and ability of the witness to see or hear or know the things testified to;

2. The witness’s memory;

3. The witness’ manner while testifying;

4. The witness; interest in the outcome of the case and any bias or prejudice;

5. Whether other evidence contradicted the witness’ testimony;

6. The reasonableness of the witness; testimony in light of all other evidence; and

7. Any other factor that bear on believability.

The weight of the evidence as to a fact does not necessarily depend on the number of witnesses who testify.

Agent and Principal -Definition


An agent is a person who performs services for another person under express, apparent or implied authority and is subject to another persons control or right to control the manner and means of performing their duties. A person who has such control or right to control is called a principal.

Corporate Responsibility (Express, Apparent, Implied Authority Defined)


A corporation is a creation of state law and can only act through its agents-that is, its employees, officer or authorized representative. In order to find that the act of an agent was binding on the corporation you must find that the agent had authority to act in the manner in which he or she is alleged to have acted.


This authority may be express, apparent or inherent. Express authority is created by the direct verbal or written giving of that authority by the corporation to its agent. For example, express authority to perform certain duties may be part of an employee’s contract.


Apparent authority, on the other hand, is the authority which is a principal by reason of it acts and conduct leads a third person reasonably to believe that it agent possess. Apparent authority can be created by appointing a person to a position, such as manager, treasure or other, which position carries generally recognized duties. In other words, apparent authority is based on a “holding out to the world” of the agent, in his or her particular position, by the corporation. To third parties who deal with this position, by the corporation. To third parties who deal with this agent, knowing of his position, the agent has apparent authority to do all those things ordinarily done by someone in that position, regardless of any unknown limitations which are impose on the particular agent. In such circumstances, the corporation is bound to third parties, who are unaware of any lack of authority, to the same extent as if power to act had been directly conferred. Therefore, if you find that the corporation has, by reason of its words or conduct, led a third party to rely on the appearance of the agent’s authority to the same extent as if power to act had been directly conferred. Therefore, if you find that the corporation has, by reasons of its words or conduct, led a third party to rely on the appearance of the agent’s authority to act on behalf of all the facts and circumstances of the particular case, then the corporation is responsible for such acts of its agents as if the corporation itself committed the acts. 


There are also situations in which an agent has inherent authority to bind the corporation even where the corporation has not granted the employee either the express or apparent authority to act on its behalf. This inherent authority may exist, provided the acts in question are within the scope of his employment, even though the acts may be criminal or tortuous. An act is within the scope of employment if its is sufficiently related to the kind the employee was employed to perform, if it was done substantially within the time and space limits of the jobs and was actuated, at least in part, by a purpose to serve the corporation.


Therefore, if you find that the agent acted with express, apparent, or inherent authority to bind the corporation, you may find that the corporation was responsible for his conduct. 

EVIDENCE OF DISCRIMINATORY INTENT FOR PROVING A VIOLATION OF SECTION 3604 (f) OF THE FAIR HOUSING ACT 


In determining whether there is a violation of Section 3604 (f) of the Fair Housing Act, you may consider both direct and circumstantial evidence of discriminatory intent.


Direct evidence of discriminatory intent is evidence that shows what the actual state of mind of the actor was at the time the conduct allegedly took place.  Statements regarding preferences for few or no handicapped persons in a building or apartment are examples of such direct evidence.


Circumstantial evidence of discriminatory intent is evidence that indirectly shows what a person was thinking at the time of the event in question.  You may infer a person’s intent from all of the surrounding circumstances.  You may consider all of the facts and the circumstances that indicate the state of mind of the defendant and you may consider it reasonable to find that a person intends the natural and probable consequences of the acts knowingly done.

See International Brotherhood of Teamsters v. United States, 431 U.S. 324, 97 S.Ct. 1843, 52 L.Ed.2d 396 (1977); Trans World Airlines v. Thurston, 469 US. 111, 105 S.Ct. 613, 83 L.Ed.2d 523 (1985).  

LIABILITY FOR ACTS OF DISCRIMINATION UNDER THE FAIR HOUSING ACT - I

Plaintiffs in this case claim that the defendant has violated the Federal Fair Housing Act.  The Fair Housing Act makes it unlawful to do either one of the following:

1. To otherwise make unavailable or deny someone housing because he is handicapped; or

2. To discriminate against any person in the terms, conditions, or privileges of the rental of a dwelling, or in the provision of service of facilities in connection with the rental of a dwelling because he is handicapped.

3.         Interfere with a persons housing rights because of a handicap.

Each of these acts or practices is a separate violation of the Fair Housing Act.  In order to prevail under the Fair Housing Act, the plaintiff must prove by a preponderance of the evidence that the defendant committed one or more of these acts or practices, and that the handicapped status was a motivating factor of the act or acts.  Plaintiffs are not required to prove that the handicapped status was the only reason for the action; they are only required to show that the handicapped status was one motivating factor behind the challenged conduct.


If a plaintiff in this case shows by a preponderance of the evidence that a defendant committed any one or more of the types of conduct that the Fair Housing Act prohibits, and that the plaintiff was harmed or injured in some way as a result of that conduct, then you shall find in favor of that plaintiff under the Fair Housing Act.

42 U.S.C. Sections 3604 (f) and 3617
HIV AND AIDS ARE HANDICAPS

The United States Supreme Court has held that the Human Immunodeficiency Virus (HIV) and Acquired Immune Deficiency Syndrome (AIDS) are “disability[ies]” under the Americans with Disabilities Act (ADA).


The Southern District of Illinois has held that persons with AIDS are persons with “handicap” for the purposes of the Fair Housing Act (FHA) prohibition against discrimination in the sale or rental of a dwelling because of handicap.

The Department of Housing and Urban Development (HUD) has held that one can be discriminated against under the FHA on the basis of handicap because of Acquired Immune Deficiency Syndrome (AIDS).

Bragdon v. Abbott, 542 U.S. 624, 118 S.Ct. 2196 (1998); Baxter v. Belleville, 720 F. Supp. 720 (S.D. Ill. 1989); HUD v. Williams, HUDALJ 02-89-0459-1 (1991).

THE PERCEPTION OF A HANDICAP


Under the Fair Housing Act, a person cannot discriminate because of a perception of a “Handicap”.  Under the Fair Housing Act a “Handicap” is defined as:

(1) a physical or mental impairment which substantially limits one or more of 

such person’s major life activities,

(2) a record of having such an impairment, or

(3) being regarded as having such an impairment…

EVIDENCE OF DISCRIMINATORY INTENT FOR PROVING A VIOLATION OF SECTION 3604 (f) OF THE FAIR HOUSING ACT 


In determining whether there is a violation of Section 3604 (f) of the Fair Housing Act, you may consider both direct and circumstantial evidence of discriminatory intent.


Direct evidence of discriminatory intent is evidence that shows what the actual state of mind of the actor was at the time the conduct allegedly took place.  Statements regarding preferences for few or no handicapped persons in a building or apartment are examples of such direct evidence.


Circumstantial evidence of discriminatory intent is evidence that indirectly shows what a person was thinking at the time of the event in question.  You may infer a person’s intent from all of the surrounding circumstances.  You may consider all of the facts and the circumstances that indicate the state of mind of the defendant and you may consider it reasonable to find that a person intends the natural and probable consequences of the acts knowingly done.

See International Brotherhood of Teamsters v. United States, 431 U.S. 324, 97 S.Ct. 1843, 52 L.Ed.2d 396 (1977); Trans World Airlines v. Thurston, 469 US. 111, 105 S.Ct. 613, 83 L.Ed.2d 523 (1985).  

Consideration of Deposition Evidence


During the trial, certain evidence was presented to you by the reading and viewing of deposition. A deposition is a record of the sworn testimony of parties or witness taken before an authorized person. All parties and their attorneys had the right to be present and to examine and cross-examine the witnesses


This evidence is entitled to the same consideration as you would give the same testimony had the witness or witnesses testified in open court. 

Preponderance of the Evidence


The burden is on the plaintiff in a civil action, such as this, to prove every essential element of his claim by a preponderance of the evidence. If the proof should fail to establish any essential element of plaintiff’s claim by a preponderance of the evidence in the case, the jury should find for the defendant as to that claim.


To establish by a preponderance of the evidence means to prove that something is more likely so than not so. In other words, a preponderance of the evidence in the case means such evidence as, when considered and compared with that opposed to it, has more convincing force, and produces in your minds belief that what is sought to be proved is more likely true than not true. This rule does not, of course, require proof to an absolute certainty, since proof to an absolute certainty is seldom possible in any case. 


In determining whether any fact in issue has been proved by a preponderance of the evidence in the case, the jury may, unless otherwise instructed, consider the testimony of all witnesses, regardless of who may have called them, and all exhibits in evidence, regardless of who may have produced them. 

Elements of Proof


You must rule for the Plaintiff if you find that:

1. Plaintiff has handicap-AIDS, and;

2. Defendant was evicted from his apartment because he had AIDS, and;

3. That the Defendant treated him differently than the other tenants of the apartment building because he had AIDS, and;

4. Defendant was harmed or injured because of the eviction by Defendants.

Election of Foreperson-General Verdict


Upon retiring to the jury room, you will select one of your number to act as your foreperson. The foreperson will preside over your deliberations and will be your spokesperson here in court. 

Verdict-Unanimous-Duty to Deliberate


The verdict must represent the considered judgment of each juror. In order to return a verdict, it is necessary that each juror agree. Your verdict must be unanimous.


It is your duty, as jurors, to consult with one another, and to deliberate with a view to reaching an agreement, if you can do so without violence to individual judgment. You must each decide the case for yourself, but only after an impartial consideration of the evidence in the case with your fellow jurors. In the course of your deliberation, do not hesitate to reexamine your own views, and change your opinion. If convinced it is erroneous. But do not surrender your honest conviction as to the weight or effect of evidence, solely because of the opinion of your fellow jurors, or the mere purpose of returning a verdict.


Remember at all times that you are not partisans. You are judges-judges of the facts. Your sole interest is to seek the truth from the evidence in this case.

Communications Between Court and Jury

During Jury’s Deliberations
If it becomes necessary during your deliberation to communicate with the Court, you may send a note, signed by the foreperson, by the way of one of the Court staff members. 


When you reach an agreement as to the verdict, you should send a note to the staff, signed by the foreperson, on which you shall state only that a verdict has been reached. 

Verdict Forms-Jury’s Responsibility


It is proper to add the caution that nothing said in these instructions-nothing in any form of verdict prepared for your convenience-is to suggest or convey in any way or manner any intimation as to what verdict I think you should find. What the verdict shall be is the sole and exclusive duty and responsibility of the jury.

Verdict


A verdict form is attached to these instructions. You will take this form to the jury room and when you reached agreement as to the answers, in accordance with these instructions, you will have your foreman fill in the date and sign the form. You will then notify the Court’s staff that you have reached a verdict, and bring the verdict form with you upon your return to the Court. 


I will now explain the verdict form to you. 

Jury Instructions


I will give you a copy of these instruction for your use while deliberating, It is available to each of you If you have questions about the law or your duties as jurors, you should consult the copy of the instruction as given to you.


I am sending in all of the exhibits with you for your use while deliberating. 

PLAINTIFF’S VERDICT FORM


We, the jury, find for Plaintiff and against Defendants.

________________________________

______________________________

FOREPERSON

________________________________

______________________________

________________________________

______________________________

________________________________
          _______________________________

DEFENDANT’S VERDICT FORM


We, the jury, find for Defendants and against Plaintiff..

________________________________

______________________________

FOREPERSON

________________________________

______________________________

________________________________

______________________________

________________________________
          _______________________________

Special Interrogatories

1. Do you find that Defendants evicted Ronald Whitfield From the subject 

apartment on August 28, 1998?



_________________Yes

__________________No


2.
If the answer to interrogatory No. 1 is yes, do you find that Defendants’ decision to evict Ronald Whitfield from the subject apartment was due to the fact that Ronald Whitfield had AIDS?



________________Yes

_________________No

Exhibit 7: Sample Jury Instructions Robbins v. CHAC, Inc.
UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
	IDA ROBBINS, 


Plaintiff,



v.

CHAC, INC., an Illinois Corporation, and 

CARL LYKE,


Defendants
	))))))))))
	No 00 C 2037

Judge Darrah

Magistrate Judge Rosemond



PLAINTIFFS' PROPOSED JURY INSTRUCTIONS
Plaintiff Ida Robbins hereby submits the following proposed jury instructions and respectfully requests that this Court include and use them when charging the jury in this case.  The preliminary instructions below are not suggested as a complete set of preliminary instructions. 
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INSTRUCTION PRECEDING PRESENTATION OF EVIDENCE
PLAINTIFFS' PROPOSED PRELIMINARY INSTRUCTIONS

Members of the jury:

You have now been sworn as the jury to try this case.  As the jury you will decide the disputed questions of fact.  You are the sole and exclusive judges of the facts.

As Judge, I will decide all questions of law and procedure.  From time to time during the trial and at the end of the trial, I will instruct you on the rules of law that you must follow in making your decision.  It is your duty to accept the law as the Court states it to you.

The case you are about to hear was brought by Ida Robbins.  Ida Robbins claims that Carl Lyke, a Section 8 housing inspector for CHAC, has violated a law known as the Fair Housing Act by sexually harassing her in the context of performing an inspection of her house.  An inspection is required under the Section 8 program.
  Ida Robbins also claims that Carl Lyke’s actions constituted assault and battery.
  Plaintiff Ida Robbins seeks monetary damages from Carl Lyke and CHAC for the alleged violations of the Fair Housing Act.  

Soon, the lawyers for each of the parties will make what is called an opening statement.  Opening statements are intended to assist you in understanding the evidence.  What the lawyers say is not evidence.

After the opening statements, the plaintiff will call witnesses and present evidence.  Then, the defendants will have an opportunity to call witnesses and present evidence.  After the parties' main case is completed, the plaintiff will be permitted to present rebuttal evidence.  After all the evidence is completed, the lawyers will again address you to make final arguments.  Then I will instruct you on the applicable law.  You will then retire to deliberate on a verdict.

AUTHORITY:

Preliminary Instructions 1.1 (with modification), Pattern Jury Instructions (Civil Cases), U.S. Fifth Circuit, District Judges Association, 1999 Edition, West Publishing Company.

INSTRUCTIONS TO BE GIVEN DURING TRIAL OF THE CASE
PLAINTIFFS’ PROPOSED INSTRUCTION NO. 1

STIPULATIONS OF FACT

The parties have agreed, or stipulated, that the following is true: 

1. 
(TBD).... 


2.

3.

Both sides agree that these are facts.  You must therefore treat these facts as having been proved.

AUTHORITY:

Cautionary Instructions 2.3 (with modification), Pattern Jury Instructions (Civil Cases), U.S. Fifth Circuit, District Judges Association, 1999 Edition, West Publishing Company.

INSTRUCTIONS TO BE GIVEN AFTER ALL EVIDENCE HAS BEEN PRESENTED
PLAINTIFFS' PROPOSED INSTRUCTION NO. 1


PLAINTIFFS' CLAIMS

The plaintiff in this case has charged the defendants, Carl Lyke and CHAC, with violating the Fair Housing Act.  The Fair Housing Act is a law that makes sexual discrimination and sexual harassment unlawful with respect to housing.  It is also unlawful to make discriminatory statements.
  It is also unlawful to coerce, intimidate, threaten or interfere with a person because such person is exercising or attempting to exercise his or her rights under the Fair Housing Act.  
The plaintiff Ida Robbins claims that Defendant Carl Lyke, an employee of CHAC, violated the Fair Housing Act by sexually harassing her, by making discriminatory statements
, and by treating her less favorably because of her gender.  The plaintiff claims
 that both Defendant Lyke and Defendant CHAC are liable for Lykes actions because the acts complained of occurred during a housing inspection that Lyke was performing as part of his job
.  Ida Robbins seeks money damages for her injuries.  

The plaintiff also states claims against defendants for assault and battery by Carl Lyke.  Plaintiff Ida Robbins seeks money damages for her injuries. 

I will first instruct you as to what you should consider in determining whether or not the defendants have sexually harassed or otherwise discriminated against the plaintiff in violation of the Fair Housing Act.  

Second, I will instruct you as to what you should consider in determining whether or not the actions of Carl Lyke constituted an assault and battery.  

Respondeat Superior ???

AUTHORITIES:  42 U.S.C. §§ 3604, 3614, 3617.

PLAINTIFFS' PROPOSED INSTRUCTION NO. 3


CORPORATE PARTY’S AGENTS AND EMPLOYEES


A corporation may only act through natural persons as it agents or employees.  In general, the corporation is liable for the acts and declarations of an agent or employee acting within the scope of the authority delegated to the agent or employee by the corporation or acting within the scope of his or her duties as such an agent or employee of the corporation. 


A corporation is liable for the sexual harassment by its agent or employee while acting within the scope of his or her duties. 


Carl Lyke’s actions were in the context of his work and within the scope of his duties for his employer CHAC, INC., which is therefore liable for his conduct.

AUTHORITY: Devit, Blackmar & Wolff, Federal Jury Practice and Instructions §71.09 (4th Ed.) Revised.  Proposed Rules. Fair Housing Act Regulations Amendments Standards Governing Sexual Harassment Cases 65 FR 73894-02 2000 WL 33114808 (F.R.) Revised. 24 CFR 103.20 (1999) and Preamble 54 FR 3232, 3260-3261, Final Rule Fair Housing Act Amendments, January 23, 1989. Matchmaker Real Estate Sales Center, Inc. 982 F. 2d 1086, 1096 (7th Cir. 1996), Coates v. Bechtel, 811 F. 2d 1045, 1051 ( 7th Cir. 1987). 

PLAINTIFFS' PROPOSED INSTRUCTION NO. 6

EMPLOYER’S LIABILITY FOR ACTS OF ITS EMPLOYEES

 (1) A person or corporation is responsible for his or her acts; and

(2) A person is or corporation is vicariously liable to a victimized individual for sexual harassment by his or her agents.

Spell out in plain language.  

AUTHORITY:

Proposed Rules, Fair Housing Act Regulations Amendments Standards Governing Sexual Harassment Cases 65 FR 73894‑02 2000 WL 33114808 (F.R.)

PLAINTIFFS' PROPOSED INSTRUCTION NO. 6

SEXUAL HARASSMENT

Sexual harassment is a form of sex discrimination that is prohibited under the Fair Housing Act.  The term “sexual harassment” refers to conduct that includes "unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature."

The plaintiff in this case can show that the defendants engaged in illegal sexual harassment in one of two ways.  First, she may show that the defendants created what is called a "hostile environment" for her.  Second, she may show that the defendants either explicitly or implicitly conditioned the tenancy, continued tenancy, or any of the terms, conditions, or privileges of tenancy of Ida Robbins
 upon the granting of sexual favors.  This is known as “quid pro quo” harassment.  If you determine that a preponderance of the evidence demonstrates that defendants engaged in either type of sexual harassment, or both, you must find that defendants violated the Fair Housing Act.

AUTHORITIES: 

Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 65 (1986); Krueger v. Cuomo, 115 F.3d 487, 491 (7th Cir. 1997)(citing DiCenso v. Cisneros, 96 F.3d 1004, 1008 (7th Cir. 1996)); Honce v. Vigil, 1 F.3d 1085, 1089 (10th Cir. 1993); Grieger v. Sheets, 1989 WL 38707 (N.D. Ill.)(April 10, 1989); Secretary, U.S. Dept. of Housing and Urban Development v. Kogut, 2 Fair Hous.-Fair Lend. (P-H) ¶ 25,100 (April 17, 1995); Shellhammer v. Lewallen, 1 Fair Hous.-Fair Lend. (P-H) ¶ 15,472 (W.D. Ohio, Nov. 22, 1983), aff'd, 770 F.2d 167 (6th Cir. 1985)(unpublished opinion).

PLAINTIFFS' PROPOSED INSTRUCTION NO. 7

SEXUAL HARASSMENT - HOSTILE ENVIRONMENT

To establish that the defendants created a hostile environment, the plaintiffs must show by a preponderance of the evidence:

(1)  that the Plaintiff is a member of a protected group - women;

(2)  that she was subjected to unwelcome and extensive sexual harassment, in the form of sexual advances, requests for sexual favors, and/or other verbal or physical conduct of a sexual nature, which she did not solicit or welcome, and which she viewed as undesirable or offensive;

(3)  that the harassment was based upon the fact that the victim’s sex
; and,

(4)  that the harassment made continued tenancy burdensome and significantly less desirable than if the harassment were not occurring.


If you find that the defendant’s words and/or conduct created a hostile environment, you must find that the defendants violated the Fair Housing Act. 

AUTHORITIES:

Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 65 (1986); DiCenso v. Cisneros, 96 F.3d 1004 (7th Cir. 1996); Honce v. Vigil, 1 F.3d 1085(10th Cir. 1993); Grieger v. Sheets, 1989 WL 38707 (N.D. Ill.)(April 10, 1989); Shellhammer V. Lewallen, 1 Fair Hous.- Fair Lend. (P-H) ¶ 15,472 (W.D. Ohio Nov. 22, 1983), aff'd 770 F.2d 167 (6th Cir. 1985) (per curiam)(unpublished opinion) see also Gentry v. Export Packaging Co., 238 F.3d 842 (BNA) 1518 (7th Cir.(Ill.), Jan 25, 2001)(employment case) 
PLAINTIFFS' PROPOSED INSTRUCTION NO. 8


REASONABLE WOMAN STANDARD

In determining whether the allegedly sexually harassing conduct was unwelcome and undesirable or offensive, the law states that, you must use what is called the "reasonable woman" standard.  That is, you should determine whether the housing environment is hostile by examining the totality of the circumstances from the point of view of a reasonable woman. 

PLAINTIFFS' PROPOSED INSTRUCTION NO. 9


TOTALITY OF THE CIRCUMSTANCES

The factors that you should take into account in examining the totality of the circumstances include the frequency of the offensive conduct; its severity; whether the comments or conduct were specifically directed at the alleged victim as opposed to general statements; whether the conduct was physically threatening or humiliating, or a mere offensive utterance; and whether the conduct unreasonably interfered with the victim's use and enjoyment of the premises.  In addition, the more severe the episodes of offensive conduct, the less frequently they need to occur to create a hostile housing environment.  A single incident, if severe enough, can create a hostile environment.  Alternately, the more frequent the episodes of offensive conduct, the less severe they need to be to create a hostile environment.  It is not necessary to find a physical touching of an intimate area was involved in order to find that a hostile environment was created.  It is also not necessary to find that the comments or conduct caused psychological injury to the victim in order to find that a hostile environment was created.
AUTHORITIES:

See Harris v. Forklift Systems, 510 U.S. 17 (1993); Yates v. Avco 819 F.2d 630 (6th Cir. 1987); Ellison v. Brady, 924 F.2d 872, 878-9 (9th Cir. 1991); King v. Board of Regents 898 F.2d 533 (7th Cir. 1989); Huddleston v. Roger Dean Chevrolet 845 F.2d 900 (11th Cir. 1988); Sparks v. Pilot Freight Carriers 830 F.2d 1554 (11th Cir. 1987); Beliveau v. Caras 873 F. Supp. 1393, 1398 (C.D. Cal. 1995); Canada v. Boyd Group, Inc., 809 F. Supp. 771, 776 (D. Nev. 1992); Proposed Rules, Fair Housing Act Regulations Amendments Standards Governing Sexual Harassment Cases 65 FR 73894‑02 2000 WL 33114808 (F.R.)

 PLAINTIFFS' PROPOSED INSTRUCTION NO. 9


TOTALITY OF THE CIRCUMSTANCES (Alternative)

Whether any particular conduct constitutes sexual harassment will depend upon the totality of the circumstances, including the nature of the conduct and the context in which the incident(s) occurred. Critical factors to examine include, but are not limited to, the context, nature, severity, scope, frequency, duration, and location of the incidents, as well as the identity, number, relative ages and relationships of the persons involved.  A single incident of conduct may constitute hostile environment sexual harassment.
PLAINTIFFS' PROPOSED INSTRUCTION NO. 9


SEXUAL HARASSMENT - QUID PRO QUO

As I previously mentioned, plaintiffs may also prove defendants engaged in illegal sexual harassment by demonstrating that they conditioned approval of the inspection of Plaintiff Ida Robbins unit or any other terms, conditions, or privileges of tenancy of Plaintiff Ida Robbins on the granting of sexual favors.  To prove this, the plaintiff must establish by a preponderance of the evidence: 

 (1)
that the Plaintiff is a member of a protected class - women; 

 (2)
that a demand for sexual favors which she did not solicit or desire was made upon her; 

 (3)  that the demand was based on her sex -- that is, the demand was not made on men and, but for her gender, the request would not have been made; 

 (4) 
that the plaintiff’s reaction to the request affected one or more tangible terms, conditions, or privileges of tenancy. 

If you find that the plaintiff has proven these elements by a preponderance of the evidence, then you must find that Defendants
 violated the Fair Housing Act. 

AUTHORITIES:
Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 65 (1986); HUD v. Krueger, 1996 WL 418886, *7 (HUD ALJ 1996) aff’d, Krueger v. Cuomo 115 F.3d 487 (7th Cir. 1997); Secretary HUD v. Kogut 2 Fair Housing-Fair Lending ¶ 25,100 at 25,900 (April 17, 1995); Grieger v. Sheets (II) 2 Fair Hous. - Fair Lend. at 16,067, 16,070 (N.D. Ill. 1989); Grieger v. Sheets (I) 689 F. Supp. 835, 836,840-1 (N.D. Ill. 1988) Shelhammer v.Lewallen 1 Fair Housing-Fair Lending (P-H) ¶ 15,742 at 137 (W.D. Ohio, Nov. 22, 1983).

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 13

DISCRIMINATORY STATEMENTS

Plaintiff Ida Robbins alleges that she was subjected to sexually discriminatory comments made to her when Carl Lyke inspected her apartment.  A statement is discriminatory if an ordinary woman would find that it expresses a preference, limitation, or discrimination.  The statement may be simply a neutral expression.  The plaintiff need not show that the defendants had a discriminatory intent. 
  If you believe Carl Lyke made discriminatory comments, and that these comments were based in whole or in part on the fact that she was a female, you should find in favor Ida Robbins.  If you make a determination in favor of Plaintiff Ida Robbins, you should also decide on the amount of damages that is due to them.  You may award compensatory, and punitive damages as a result of Defendant's comments.

AUTHORITY:

Tyus v. Urban Search Management, 102 F.3d 256 (7th Cir.(Ill.) Dec 06, 1996) rehearing denied (Jan 06, 1997), cert. den. 520 U.S. 1251 (U.S. Jun 02, 1997); Jancik v. Department of Housing and Urban Development, 44 F.3d 553 (7th Cir., Jan 06, 1995) (NO. 93-3792, 94-1519); Guider v. Bauer, 865 F.Supp. 492 (N.D.Ill. Oct 04, 1994); McNamara v. F 48 83 F.3d 427, 1996 U.S. App. LEXIS 10941 (9th Cir. 1996), citing Jancik v. HUD 44 F.3d 553, 556 (7th Cir. 1995); Ragin v. Harry Macklowe Real Estate Co. 6 F.3d 898, 905 (2d Cir. 1993); Soules v. HUD, 967 F.2d 817, 822, 824-25 (2d Cir. 1992); Blomgren v. Ogle, 850 F. Supp. 1427, 1439 (E.D. Wash. 1993). 

PLAINTIFFS' PROPOSED INSTRUCTION NO. 15

ASSAULT AND BATTERY

The private plaintiffs also state claims for assault and battery regarding any of the alleged sexual touchings or attempted touchings by defendant Carl Lyke.  A civil assault is the intentional offer or attempt, without authority or consent, to harm or offensively touch another that reasonably places the other in fear of such contact.  Battery is defined as the intentional, unconsented, contact with another.  Contact with another may include contact with his or her clothing or with any objects held by the person.  A battery can occur without actual physical harm.  

If you find that Mr. Lyke touched, or attempted to touch, Plaintiff Ida Robbins, intentionally and without her consent, you should find in favor of the plaintiff as to her claim for assault and/or battery.  You may award Plaintiff general compensatory damages that were proximately caused by the assault and/or battery.  These damages include out-of-pocket expenses as well as damages relating to emotional distress, anxiety and humiliation.  

If you find for the plaintiff and award actual damages, you may also consider whether you will separately award punitive damages.  Punitive damages shall be considered under the same standards as under the Fair Housing Act violations. 

Check this:  Carl Rowley's and Jon M. Moyers' Illinois Non-Pattern Jury Instructions

AUTHORITY:

Ohio Jury Instructions, Volumes Two and Three: Civil Issues

 
219.02 (1996‑1); Assault, § 23.70 [modified with respect to punitive damages]. 

PLAINTIFFS' PROPOSED INSTRUCTION NO. 17


DAMAGES:  CONSIDER ONLY IF NECESSARY

If the plaintiff has proven one of more of her claims against the defendants by a preponderance of the evidence, you must determine the damages to which the plaintiffis entitled.  You should not interpret the fact that I have given instructions about damages as an indication in any way that I believe that the plaintiffs should, or should not, win this case.  It is your task first to decide whether the defendants are liable.  I am instructing you on damages only so that you will have guidance in the event you decide that the defendants are liable and that the Plaintiffis entitled to recover money from the defendants. 

AUTHORITY:
Damages Instructions 15.1, Pattern Jury Instructions (Civil Cases), U.S. Fifth Circuit, District Judges Association, 1999 Edition, West Publishing Company.

PLAINTIFFS' PROPOSED INSTRUCTION NO. 18


DAMAGES GENERALLY

Under the Fair Housing Act, the plaintiff has the right to seek monetary relief for injuries caused by illegal discrimination.  If you find that the plaintiff has proven by a preponderance of the evidence that defendant Carl Lyke sexually harassed her and/or illegally discriminated against her in violation of the Fair Housing Act, you must then give consideration to any damages that are attributable to his conduct.  

In this case, Plaintiff Ida Robbins seeks monetary damages for the harm she has suffered as a result of the defendants’ conduct. With respect to Ida Robbins, you are instructed first to determine if is a victim of discriminatory conduct of defendants Carl Lyke and CHAC
.  You are then instructed to determine the amount of damages that each is entitled to.  

Plaintiff Ida Robbins is seeking two types of damages: compensatory damages and punitive damages.  There are different rules that apply to each type of damages.  Consequently, you must consider each type separately.

AUTHORITIES:

42 U.S.C. §3614(d)(1)(B); International Brotherhood of Teamsters v. United States, 431 U.S. 324, 361-62 (1977); Secretary, HUD on behalf of Herron v. Blackwell, 908 F.2d 864, 872-73 (11th Cir. 1990).

PLAINTIFFS' PROPOSED INSTRUCTION NO. 19


COMPENSATORY OR ACTUAL DAMAGES

Compensatory or actual damages are awarded to compensate the victims of defendants' discrimination for the harm that resulted from Defendants' conduct.  The purpose of compensatory damages is to make the person injured whole -- that is, to compensate the person for the damage that he or she has suffered.  Compensatory damages are not limited only to the actual loss of time or money that victims may have incurred because of their injuries.  Victims of sex discrimination are entitled to compensatory damages for the physical injury, pain and suffering, mental anguish, shock or discomfort that they have suffered because of the defendants' conduct, as well as other intangible damages for loss of the right to equal housing afforded by the Fair Housing Act.  They are an attempt to restore an individual, that is, to make her whole, emotionally and financially, or as she was immediately prior to her injuries.

If you decide to award compensatory damages, you should be guided by dispassionate common sense.  Computing damages may be difficult, but you must not let that difficulty lead you to engage in arbitrary guesswork.  On the other hand, the law does not require that the plaintiffs prove the amount of their losses with mathematical precision, but only with as much definiteness and accuracy as the circumstances permit.  

You must use sound discretion in fixing an award of damages, drawing reasonable inferences where you find them appropriate from the facts and circumstances in evidence.

AUTHORITY:

Damages Instruction 15.2, Pattern Jury Instructions (Civil Cases),(with modifications) U.S. Fifth Circuit, District Judges Association, 1999 Edition, West Publishing Company.

PLAINTIFFS' PROPOSED INSTRUCTION NO. 20


DAMAGES FOR EMOTIONAL DISTRESS 


AND OTHER INTANGIBLE INJURIES

While I said earlier that damages must be proved, not all damages are susceptible to an exact determination.  The Plaintiff Ida Robbins is seeking monetary damages for emotional distress.  If you find that the Plaintiff suffered emotional distress or mental anguish as a result of the defendants' conduct, you should compensate her for the harm she experienced.

Emotional distress may be established through the testimony of the victims of the discrimination.  That is, you may conclude on the basis of a victim's testimony alone, that she has experienced emotional distress or mental anguish.  In addition, you may infer that a victim has experienced emotional distress from the circumstances of the discrimination.  It is not necessary for the plaintiff to present evidence of economic loss or medical evidence of mental or physical symptoms in order to receive compensatory damages for emotional distress.  

Even if you find that an individual did not suffer such emotional distress damages, you may still award any damages actually suffered by an individual as a result of an individual's loss of the right to seek or live in housing free from discrimination.  If you find defendants engaged in illegal discrimination, you may assume that Ida Robbins was damaged as a result of the wrongful deprivation of equal housing opportunity without evidence of actual loss of money, property, or other tangible thing.

AUTHORITIES:

42 U.S.C. §3614(d); Carey v. Piphus, 435 U.S. 247, 262, 266-67 (1978); Curtis v. Loether, 415 U.S. 189, 195 (1974); United States v. Balistrieri, 981 F.2d 916, 931-32 (7th Cir. 1992); City of Watseka v. Illinois Pub Action Council, 796 F.2d 1547, 1558-59 (7th Cir. 1986), aff'd, 107 S.Ct. 919 (1987); Seaton v. Sky Realty Co., 491 F.2d 634, 637 (7th Cir. 1974); Smith v. Sol D. Adler Co., 436 F.2d 344, 351 (7th Cir. 1970);Memphis Community School District v. Stachura, 477 U.S. 299, 311 n.14, 315 (1986).

PLAINTIFFS' PROPOSED INSTRUCTION NO. 22

EGGSHELL SKULL PLAINTIFF 

When considering compensatory damages, you must consider the effect that the alleged sexual harassment or other Fair Housing Act violations had on the Plaintiff.  In some instances, it is possible that the same discriminatory act may have a different effect on two people depending on the emotional make-up and past experience of those two people.  Under the law, damages are measured based on the injuries actually suffered by a victim of discrimination, not on the injuries that would have been suffered by a reasonable or by an ordinary person.  Put another way, the susceptibility of the victim to injury is a factor that must be taken into consideration.   Accordingly, if you decide to award compensatory damages to the plaintiff in this case, you should consider what it will take to make her whole.  

Should we have something indicating that this is different that the reasonable woman standard???

AUTHORITIES:

Rardin v. T & D Mach. Handling, Inc., 890 F.2d 24, 28-9 (7th Cir. 1989); Lancaster v. Norfolk and Western Ry. Co., 773 F.2d 807, 822 cert. denied 480 U.S. 945; Cole v. Bertsch Vending Co., Inc., 766 F.2d 327 (7th Cir. 1985);  HUD v. Schilling, 2 Fair Hous.-Fair Lend. (P-H), P25,052 at 25,486 (HUDALJ Sept 1, 1993); HUD v. Kelly, 2 Fair Hous.-Fair Lend. ¶ 25,034 at 25,362 (HUDALJ Aug 26, 1992);  See also, Steele v. Title Realty, 478 F.2d 380, 384 (10th Cir. 1973)(previous discrimination relevant to determining amount of compensation for emotional distress); Williams v. Flannery, No. 89-CV-73, 1989 WL 148665 at *6 (N.D.N.Y. Dec. 7,1989) (plaintiff's troubled past has "some bearing on the property assessment of the harm suffered by him."); Stewart v. Crosson, 1 Fair Hous.-Fair Lend. ¶ 15,596 (D. Tenn. June, 1988)(plaintiff was poor powerless and suffered deeply); Davis v. Mansards, 597 F. Supp. 334, 347-48 (N.D. Ind. 1984)(wife who was "deeply effected" and "decimated emotionally" granted twice the compensatory damages that husband who was "much less profoundly effected" and displayed a "degree of cynicism");  HUD v. Properties Unlimited, 2 Fair Hous.-Fair Lend. ¶ 25,009 at 15,152 (HUDALJ Aug 5, 1991)(damage award took into account that complainant was 8 ½ months pregnant); HUD v. Jerrard 2. Fair Hous.-Fair Lend. ¶ 25,005 at 25,091 (HUDALJ Sept. 28, 1990)(complainant's "pre-existing emotional problem" taken into consideration in determining damages for emotional distress).

PLAINTIFFS' PROPOSED INSTRUCTION NO. 23


PUNITIVE DAMAGES

In addition to compensatory or actual damages, the law permits you to award punitive damages to an injured person, in order to punish the wrongdoer and to serve as an example or warning to the defendants and others not to engage in such conduct in the future.  If you find that the defendants have violated the Fair Housing Act, you must award the victims the compensatory damages that have been proven.  You may also assess punitive damages against each individual defendant if you find that defendant Carl Lyke’s discriminatory acts were either motivated by evil motive or intent, or involved reckless or callous indifference to the rights of others.

If you find that punitive damages should be assessed against either or both defendants, you may consider several factors in fixing the amount of such damages.  A crucial factor in this determination is the degree of purposefulness or willfulness of the defendants' actions, the defendants' motivations -- that is, whether their actions were done in good faith or maliciously.  And, because punishment and deterrence are the fundamental purposes of punitive damages, the ability to pay is also a very important factor in this assessment.  However, you should not consider the wealth of the defendants in determining whether to assess punitive damages; it is relevant only to the amount of such damages that should be awarded.  If you find that punitive damages against either defendant
 is justified, you may consider the wealth of the Defendants in order to determine what amount of damages would constitute true punishment and would be sufficient to deter the Defendants and other housing providers from similar unlawful conduct in the future.  The damages you award should be large enough to act as an effective deterrent 

against future misconduct.  An award of punitive damages may cause a defendant some hardship, but that is an essential function of such damages. 

AUTHORITIES:

Damage Instructions 15.1, Pattern Jury Instructions (Civil Cases), (with modifications) U.S. Fifth Circuit, District Judges Association, 1994 Edition, West Publishing Company; Smith v. Wade, 461 U.S. 30, 51 (1983); Curtis v. Loether, 415 U.S. 189, 195-96 (1974); United States v. Balistrieri, 981 F.2d 916, 936 (7th Cir. 1992); Hamilton v. Svatik, 779 F.2d 383, 389 (7th Cir. 1985); Phillips v. Hunter Trails Community Ass'n, 685 F.2d 184, 191 (7th Cir. 1982); Davis v. Mansards, 597 F. SUPP. 334, 347 (N.D. Ind. 1984); Gore v. Turner, 563 F.2d 159, 164 (5th Cir, 1977); Marr v. Rife, 503 F.2d 735, 745 (6th Cir. 1974); Asbury v. Brougham, 866 F.2d 1276, 1282-83 (10th Cir. 1989); Fountila v. Carter 571 F.2d 487, 492 (9th Cir. 1978). 

Exhibit 8:  Sample Jury Instructions Whitfield v. Matanky Realty Group

Jury Instructions

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 1

OPENING INSTRUCTIONS – NATURE OF CASE, GENERAL INSTRUCTIONS

Ladies and gentlemen of the jury, as we are about to begin the trial, I will take a few moments to give you some initial instructions about this case and about your duties as jurors.  I will give you further instructions at the end of the trial.  I may give additional instructions during the trial.  Unless I specifically tell you otherwise, all instructions are equally binding on you and must be followed.

The parties who bring a lawsuit are called plaintiffs.  In this action the plaintiffs are Mr. Ronald Whitfield and Mr. William Salek.  The parties against whom the suit is brought are called defendants.  In this action the defendants are Mr. Daniel Tina, Matanky Realty Group, Inc. and Park National Bank and Trust.

This is a civil case in which plaintiffs claim that the defendants discriminated against Mr. Whitfield by illegally evicting him because of his handicap/disability and that both Mr. Whitfield and Mr. Salek, his caregiver, who has given him a place to live since the eviction have been injured because of the treatment of Mr. Whitfield. 


It will be your duty to decide from the evidence whether the plaintiffs are entitled to a verdict against the defendants.  From the evidence, you will decide what the facts are.  You are entitled to consider that evidence in light of your own observations and experiences in life.  I will decide all questions of law that arise during the trial.  Before you retire to deliberate at the close of the case, I will instruct you on the law that you must follow in deciding upon your verdict. You are the sole judges of the facts; but you must follow the law as stated in my instructions, whether you agree with them or not.


In deciding what the facts are, you may have to decide what facts you believe and what facts you do not believe.  You may believe all of what a witness says, only part of it or none of it.  In deciding what testimony to believe, consider the witnesses’ intelligence, their opportunity to have seen or heard the things they testify about, their memories, any motives that they may have for testifying a certain way, their manner while testifying, whether they had said something different at an earlier time, the general reasonableness of their testimony and the extent to which their testimony is consistent with other evidence that you believe.


During the trial, you should keep an open mind and should not form or express any opinion about the case until you have heard all the testimony and evidence, the closing arguments of the lawyers and my instructions to you.  Do not allow sympathy or prejudice to influence you.  The law demands a just verdict, unaffected by anything except the evidence, your common sense and the law as I give it to you.


While the trial is in progress you must not discuss the case in any manner among yourselves or with anyone else, nor should you permit anyone to discuss it in your presence.


From time to time during the trial I may be called upon to make rulings of law on objections or motions made by the lawyers.  It is the duty of the attorney on each side of a case to object when the other side offers testimony or other evidence that the attorney believes is not properly admissible.  You should not show prejudice against an attorney or his client because the attorney has made objections.  You should not infer or conclude from any ruling or other comment I make that I have any opinions on the merits of the case favoring one side or the other.  If I sustain an objection to a question that goes unanswered by the witness, you should not draw any inferences or conclusions from the question itself.


During the trial, it may be necessary for me to ask questions of witnesses in order to bring out facts not fully covered in testimony.  Do not assume that I hold any opinion on the matters to which my questions relate.

During the trial, it may be necessary for me to confer with the lawyers out of your hearing with regard to questions of law or procedure that require consideration by the court alone.  On some occasions, you may be excused from the courtroom for the same reason.  I will try to limit these interruptions as much as possible.  You should remember the importance of the matter you are here to determine and should be patient even though the case may seem to go slowly.

Devitt, Blackmar & Wolff, Federal Jury Practice and Instructions, Section 70.01.

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 2

OPENING INSTRUCTIONS – ADDITIONAL INSTRUCTIONS

At the end of the trial you must make your decision based on what you recall of the evidence.  You will not have a written transcript to consult, and it may not be practical for the court reporter to read back lengthy testimony.  You must pay close attention to the testimony as it is given.


If you wish, however, you may take notes to help you remember what witnesses said.  If you do take notes, please keep them to yourself until you and your fellow jurors go to the jury room to decide the case.  Do not let note taking distract you so that you do not hear other answers by the witness.


When you leave at night, your notes will be secured and not read by anyone.

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 3

PRE-RECESS INSTRUCTION

We are about to take a recess and I remind you of the instruction I gave you earlier.  During this recess or any other recess, you must not discuss this case with anyone, including your fellow jurors, members of your family, people involved with the trial, or anyone else.  If anyone tries to talk to you about the case, please let me know about it immediately.  Finally, keep an open mind until all the evidence has been received and you have heard the views of your fellow jurors.


I may not repeat these things to you before every recess, but keep them in mind throughout the trial.

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 4

ADMISSIONS IN PLEADINGS


Prior to the trial of this case the parties filed written statements of their claims, known as the pleadings.  On the basis of the pleadings, the parties have admitted certain facts as follows:

1. Daniel Tina is the owner of the property located at 1050 W. Dakin, 

Chicago, IL  60613.

2. On August 28, 1998 Daniel Tina was the owner of the property located at 1050 W. Dakin, Chicago, IL  60613.

3. During the period between 1995 and January of 2000, Matanky Realty Group, Inc., managed the property located at 1050 W. Dakin, Chicago, IL.

4. On August 28, 1998 Matanky Realty Group, Inc. managed the property located at W. Dakin, Chicago, IL  60613.

5. On August 18, 1996, Ronald Whitfield entered into a leasehold agreement with Matanky Realty Group, Inc. for apartment 3F located at 1050 W. Dakin, Chicago, IL for a period of one year.  Said lease expired on August 31, 1997.

6.   On July 29, 1997, Ronald Whitfield entered into a second leasehold 

agreement for apartment 3F located at 1050 W. Dakin, Chicago, IL again for the period of one year.  Said lease was set to expire on August 31, 1998.

7. On August 28, 1998 Ronald Whitfield’s rent was paid in a timely manner and was paid in full.

8. Matanky Realty Group, Inc. were at all relevant times an agents of Daniel Tina.

Devitt, Blackmar & Wolff, Federal Jury Practice and Instructions, Section 70.04.

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 5

STIPULATION AT PRETRIAL CONFERENCE

Before the trial of this case the Court held a conference with the attorneys for all parties.  At this conference the parties entered into certain stipulations or agreements, in which they agreed that facts could be taken as true without further proof.  By this procedure it is often possible to save much time.


The stipulated facts are as follows:

[Here read uncontested facts.]


Since the parties have so agreed, you are to take these as true for the purposes of this case.

Devitt, Blackmar & Wolff, Federal Jury Practice and Instructions, Section 70.05.

 PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 5

ANSWERS TO INTERROGATORIES


Each party has introduced into evidence certain interrogatories – that is, questions, together with answers signed and sworn to by the other party.  A party is bound by his sworn answers.


By introducing an opposing party’s answers to interrogatories, however, a party does not bind himself to these answers, and he may challenge them in whole or in part or may offer contrary evidence.

Devitt, Blackmar & Wolff, Federal Jury Practice and Instructions, Section 72.19.

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 6

LIABILITY FOR ACTS OF DISCRIMINATION UNDER THE FAIR HOUSING ACT - I 


Plaintiffs in this case claim that the defendant has violated the Federal Fair Housing Act.  The Fair Housing Act makes it unlawful to do either one of the following:

3. To otherwise make unavailable or deny someone housing because he is handicapped; or

4. To discriminate against any person in the terms, conditions, or privileges of the rental of a dwelling, or in the provision of service of facilities in connection with the rental of a dwelling because he is handicapped.

3.         Interfere with a persons housing rights because of a handicap.

Each of these acts or practices is a separate violation of the Fair Housing Act.  In order to prevail under the Fair Housing Act, the plaintiff must prove by a preponderance of the evidence that the defendant committed one or more of these acts or practices, and that the handicapped status was a motivating factor of the act or acts.  Plaintiffs are not required to prove that the handicapped status was the only reason for the action; they are only required to show that the handicapped status was one motivating factor behind the challenged conduct.


If a plaintiff in this case shows by a preponderance of the evidence that a defendant committed any one or more of the types of conduct that the Fair Housing Act prohibits, and that the plaintiff was harmed or injured in some way as a result of that conduct, then you shall find in favor of that plaintiff under the Fair Housing Act.

42 U.S.C. Sections 3604 (f) and 3617
PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 7

HIV AND AIDS ARE HANDICAPS

The United States Supreme Court has held that the Human Immunodeficiency Virus (HIV) and Acquired Immune Deficiency Syndrome (AIDS) are “disability[ies]” under the Americans with Disabilities Act (ADA).


The Southern District of Illinois has held that persons with AIDS are persons with “handicap” for the purposes of the Fair Housing Act (FHA) prohibition against discrimination in the sale or rental of a dwelling because of handicap.

The Department of Housing and Urban Development (HUD) has held that one can be discriminated against under the FHA on the basis of handicap because of Acquired Immune Deficiency Syndrome (AIDS).

Bragdon v. Abbott, 542 U.S. 624, 118 S.Ct. 2196 (1998); Baxter v. Belleville, 720 F. Supp. 720 (S.D. Ill. 1989); HUD v. Williams, HUDALJ 02-89-0459-1 (1991).

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 8

THE PERCEPTION OF A HANDICAP


Under the Fair Housing Act, a person cannot discriminate because of a perception of a “Handicap”.  Under the Fair Housing Act a “Handicap” is defined as:

(4) a physical or mental impairment which substantially limits one or more of 

such person’s major life activities,

(5) a record of having such an impairment, or

(6) being regarded as having such an impairment…

42 U.S.C. 3602

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 9

EVIDENCE OF DISCRIMINATORY INTENT FOR PROVING A VIOLATION OF SECTION 3604 (f) OF THE FAIR HOUSING ACT 


In determining whether there is a violation of Section 3604 (f) of the Fair Housing Act, you may consider both direct and circumstantial evidence of discriminatory intent.


Direct evidence of discriminatory intent is evidence that shows what the actual state of mind of the actor was at the time the conduct allegedly took place.  Statements regarding preferences for few or no handicapped persons in a building or apartment are examples of such direct evidence.


Circumstantial evidence of discriminatory intent is evidence that indirectly shows what a person was thinking at the time of the event in question.  You may infer a person’s intent from all of the surrounding circumstances.  You may consider all of the facts and the circumstances that indicate the state of mind of the defendant and you may consider it reasonable to find that a person intends the natural and probable consequences of the acts knowingly done.

See International Brotherhood of Teamsters v. United States, 431 U.S. 324, 97 S.Ct. 1843, 52 L.Ed.2d 396 (1977); Trans World Airlines v. Thurston, 469 US. 111, 105 S.Ct. 613, 83 L.Ed.2d 523 (1985).  

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 10

CIRCUMSTANTIAL EVIDENCE OF INTENTIONAL DISCRIMINATION AGAINST THE PLAINTIFFS UNDER SECTION 3604 (f) OF THE FAIR HOUSING ACT 


The plaintiffs claim that the defendants violated the Fair Housing Act by engaging in intentional discrimination against Mr. Ronald Whitfield on the basis of handicapped status.


In order for you to find for the plaintiffs under Section 3604 (f) on these claims, the plaintiffs must prove by a preponderance of the evidence that the defendant intentionally discriminated because of handicapped status.


The plaintiffs need not prove, however, that the handicap was the sole motivation for the defendants’ conduct.  Also, the plaintiffs are not required to produce direct evidence of unlawful motive.  Intentional discrimination, if it exists, is seldom admitted, but is a fact that you may infer from the existence of other facts. 

Devitt, Blackmar & Wolff, Federal Jury Practice and Instructions, Section 104.04; Ninth Circuit Manual, Section 14.04E. See McDonnell Douglas Corp. v. Green, 411 U.S. 702, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 11

CORPORATION ACTS THROUGH ITS EMPLOYEES


In this case, defendant Matanky Realty Group, Inc., is a corporation.  A corporation can only act through its officers, directors, agents, and employees.  In general, any agent or employee of a corporation may bind the corporation by his acts and declarations made while acting within the scope of his authority delegated to him by the corporation, or within the scope of his duties as an employee of the corporation.


Defendant Daniel Tina is an admitted agent of defendant Matanky Realty Group, Inc.  Therefore, you should consider the actions of defendant Matanky Realty Group, Inc. responsible for the actions taken by defendant Daniel Tina.  

Devitt, Blackmar & Wolff, Federal Jury Practice and Instructions, Section 71.09; Standardized Civil Jury Instructions for the District of Columbia, 6-2.

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 12

LIABILITY OF CORPORATION FOR COMPENSATORY DAMAGES

If you find that an agent or agents of Matanky Realty Group, Inc. discriminated then you should also find that as a principal of their agent(s) defendant, Matanky Realty Group, Inc., discriminated and is therefore liable for any damages, because the law provides that principals are responsible the actions of their agent(s).

Hamilton v. Savatik, 779 F.2d 383, 388 (7th Cir. 1985); Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548,552 (9th Cir. 1980).

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 13

FACTORS IN ASSESSING COMPENSATORY DAMAGES


I will now give you instructions on how to calculate damages.  The fact that I do so does not mean that I think you should award any – that is entirely for you to decide.


For each claim on which a defendant is liable, the plaintiffs are entitled to recover an amount which will reasonably compensate the plaintiff for the loss and damage suffered as a result of a defendant’s unlawful conduct.  Conduct by a defendant that does not cause harm does not entitle the plaintiffs to damages.


If you find that the defendant engaged in unlawful discrimination against a  handicapped person in violation of the Fair Housing Act, you may award the plaintiffs reasonable compensation for the following:

1. Financial losses;

2. Pain, suffering, mental suffering, and emotional distress; and

3. Embarrassment and humiliation.

In addition, if you find that one or more plaintiffs have been victims of unlawful discrimination, then they have been deprived of valuable statutory rights to be treated equally with other people without regard to their handicapped status.  While the precise value of such rights is difficult to assess, you may consider that the right to be free from unlawful discrimination is a very important right and you may award an amount which you believe is adequate to compensate for any deprivations of that right found from the evidence.


You may not award damages based solely on guesswork.  Any award must fairly compensate the plaintiffs for their injury but must also have a basis in the evidence and be reasonable in light of that evidence.

Ninth Circuit Manual, Section 14.04H; Devitt, Blackmar & Wolff, Federal Jury Practice and Instructions, Section 105.03.  See Gore v. Turner, 563 F.2d 159 (5th Cir. 1977); Hodge v. Siler, 558 F.2d 284 (5th Cir. 1977); Smith v. Sol D. Adler Realth Co., 436 F.2d 344 (7th Cir. 1970); Bradley v. John M. Brabham Agency, Inc., 463 F.Supp. 27 (D.C.S. 1978). 

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO.14

COMPENSATORY DAMAGES – EMOTIONAL INJURY

If you find that the plaintiffs were unlawfully discriminated against by the defendant, you are also to consider whether and to what extent they suffered any emotional injury as a result of that discrimination.  With regard to emotional injury, you may compensate the plaintiff for any humiliation, embarrassment, mental anguish, or emotional distress that they experienced or may in the future experience as a result of any discrimination that you find from the evidence.  This types of relief is called compensatory damages. 


In this regard, you may consider that discrimination against people with handicaps are an affront of which embarrassment and humiliation are natural consequences.  Thus, you may infer emotional injury from such conduct.  In addition, of course, you should consider on this question the testimony of the witnesses and any evidence of mental or emotional injury.

PLAINTIFFS PROPOSED JURY INSTRUCTION NO. 15

STANDARD OF LIABILITY FOR PUNITIVE DAMAGES


In addition to compensatory damages, the fair housing laws involved in this case allow a jury to award punitive damages against a defendant.  Punitive damages may be awarded by the jury for two reasons:  (1) to punish the defendants for its misconduct; or (2) to deter the defendants, and other persons, from acting in the same way in the future.


In a case such as this one, punitive damages may be awarded against defendants if the plaintiff has proven either that the defendants conduct was motivated by an intent to discriminate, or that the defendants’ conduct involved reckless disregard or callous indifference to the legal rights of the plaintiffs that are protected by the laws involved in this case.  It is not necessary for the plaintiffs to show that the defendant acted with actual malice or evil towards the plaintiffs.


“Reckless disregard or callous indifference” means that the defendants deliberately disregarded the plaintiffs’ rights.  For example, a defendant has acted with “reckless disregard or callous indifference” when the defendant knew, or should have known, that the plaintiff was in danger of being harmed, and that the defendant could have taken steps either to insure that the plaintiff was not harmed or that the harm to the plaintiff was corrected, but the defendant failed to take those steps. If, for example you find that Daniel Tina and Matanky Realty Group had knowledge of the Fair Housing Act, but took insufficient steps to avert harm to Ronald Whitfield and William Salek, then you may award punitive damages to the plaintiffs.


In deciding whether to award punitive damages against the Matanky Realty Group, you must consider the conduct of the company’s officer and agents, Daniel Tina, etc.  


You may award punitive damages against the Matanky Realty Company based on the action of the company’s officer and agents, Daniel Tina, etc. if you find that the Matanky Realty Company either deliberately or through “knowledgeable inaction” authorized, fostered, or encouraged the acts complained of by the plaintiffs or condoned or ratified those acts.  Punitive damages may be awarded against a company on the basis of the acts of its owner and agents who had direct dealings with the plaintiffs.


Ratification means approval of an act after it is done.  Ratification need not be formal, but may be inferred from the conduct of the parties.

City of Chicago v. Matchmaker, 1991 U.S. Dist. LEXIS 4432 (April 5, 1991); Mitchell v. Keith, 752 F.2d 385, 389 (9th Cir. 1985); Miller v. Apartments & Homes of New Jersey, Inc., 646 F.2d 101,111 (3rd Cir. 1981); American Society of Mechanical Engineers, Inc. v. Hydrolevel Corp., 456 U.S. 556, 575 N. 14 (1982); Rainbolt v. Johnson, 669 F.2d 767, 769 (D.C. Cir. 1981); Phiffer v. Proud Parrot Motor Hotel, Inc., 648 F.2d 548, 553 (9th Cir. 1980); Marrv. Rife, 503 F.2d 735, 745 (6th Cir. 1974); Todd v. Waggaman-Brawner Realty Corp., Civ. Action No. 87-1059, slip op. at 3 (D.D.C. Filed April 22, 1988); Hunter v. Waggaman – Brawner Realty Corp., Civ. Action No. 8402688, slip op. at 2 (D.D.C. filed Mar. 26, 1985 ); Restatement (Second) of Torts, Section 909(a), (b) and (d).

PLAINTIFFS’ PROPOSED JURY INSTRUCTION NO. 16

FACTORS IN ASSESSING PUNITIVE DAMAGES


In assessing punitive damages, you should bear in mind that the purpose of punitive damages in not to compensate the injured party.  Rather, punitive damages are awarded to punish the defendant and to serve as an example and a warning to others not to engage in such conduct.


If you determine that it is appropriate to award punitive damages, you should consider several factors in determining what amount of such damages will serve as an appropriate penalty against the defendants and as a deterrent tot others.  These factors include the defendants’ financial status, the defendants’ motivations and the degree of purposefulness or willfulness of the defendant’s actions.


If you award punitive damages against the defendants, they should be large enough to act effectively as a deterrent.  An award of punitive damages may cause the defendants some hardship, but that is an essential part of the function of punitive damages.


If you decide to award punitive damages, you should determine the amount (if any) of punitive damages, based on the degree of wrongdoing and the financial status of the defendants.

Smith v. Wade, 461 U.s. 30, 49, 54(1983); Phillips v. Hunter Trails Community Ass’n., 685 F.2d 184, 191 (7th Cir. 1982); Miller v. Apartments & Homers of New Jersey, Inc., 646 F.2d 101,111 (3rd Cir. 1981); Grayson v. S. Rotundi & Sons Realty Co., 1985 P-H Fair Housing-Fair Lending Rptr. 15,516 at 16,417 (E.D.N.Y. 1984); Davis v. Mansards, 597 f. Supp. 334, 347 (N.D. Ind. 1984); Schreffler v. Board of Education, 506 F. Supp., 1300, 1310 ( D.Del. 1981); Restatement (Second) of Torts, Section 908(1); Embrey v. Holly, 442 A.2d 966, 973 (Md. 1982) (separate awards of punitive damages).

PLAINTIFFS PROPOSED JURY INSTRUCTION NO. 17

IMPLIED WARRANTY OF HABITABILITY


Illinois Law recognizes an implied warranty of habitability.  This means that a tenant 

can legitimately expect that the apartment will be fit for habitation for the time period for which 

it is rented.  Furthermore, included in a lease contract is an implied warranty of habitability 

which is fulfilled by substantial compliance with the appropriate municipal building code.

Jack Spring, Inc. v Little  50 Ill.2d 351, 365, 280 N.E.2d 208 (1972) 

(iii) a list of the questions the party requests the court to ask prospective jurors in accordance with Fed.R.Civ.P. 47(a);

Plaintiffs’ Proposed Questions for the Jury

1. The Plaintiff in this case alleges discrimination based on AIDS and HIV.  Is there any reason you could not render a fair verdict for someone with HIV or AIDS?

2. Issue of Plaintiff’s gay lifestyle may be raised in this case.  Are there any reasons why you could not render a fair decision for person’s who have gay lifestyles?

3. The allegations in this case are against a Management company.  Are there any reasons why you could not render a fair decision against a management company?

4. The allegations here are against the owner of an apartment building.  Are there any reasons why you could not render a fair decision against an owner of an apartment building?

5. The allegations here are violations against The Fair Housing Act.  Are there any reasons why you cannot render a fair verdict because the case deals with the Fair Housing Act?

6. Are any of you landlords?

7. Are any of you a part of a management team which manages apartment buildings?

(d) for a non-jury trial, each party shall provide proposed Findings of Fact and 
Conclusions of Law in duplicate (see guidelines available from the court’s minute         clerk or secretrary);  Not applicable.

(e) a statement summarizing the history and status of settlement negotiations,

indicating whether further negotiations are ongoing and likely to be productive;

Both parties appeared before Judge Ronald Barliant on two separate occasions, a settlement was not reached.  

(f) a statement that each party has completed discovery, including the depositions 

of expert witnesses (unless the court has previously ordered otherwise).  Absent good cause shown, no further discovery shall be permitted; and

All discovery is complete with the exception of the deposition of Ronald David Whitfield which will be taken on Friday, April 27, 2000.

(g) subject to full compliance with all the procedural requirement of local General

Rule 12 K, all motions in limine should be filed on or before the time for filing of this Order.  Any briefs in support of and responses to such motions shall be filed pursuant to a briefing schedule set by the court.

(3)  Trial of this case is expected to take 4 days.  It will be listed on the trial calendar, to be tried when reached.

(4)  Plaintiffs have requested a jury trial in this matter.

(5) The parties recommend that 12 jurors be selected at the commencement of trial.

(6)  The parties agree that issues of liability and damages should not be bifurcated for trial.  On motion of any party or on motion of the court, bifurcation may be ordered in either a jury or a non-jury trial.   

(7)  Not applicable. 

(8)  This Order will control the course of the trial and may not be amended except by consent of the parties and the court, or by order of the court to prevent manifest injustice.

(9) Possibility of settlement of this case was considered by the parties. 

Possibility of settlement was considered but was not productive.

________________________________

United States District Judge

Dated this_____ day of ___________________ , 2000

_____________________________


_____________________________

         Attorney for Plaintiff



        Attorney for Defendant

    �  The Justice Department has also sought monetary relief for the victims of the discriminatory housing practices on which its complaint was based and under the 1988 Amendments, damages are an appropriate remedy.


    �  Housing discrimination cases under both Title VIII and 1982 may be brought in state court, as well as federal court, and the Court in Curtis expressly declined to decide "whether jury trials must be afforded in [fair housing] actions in state courts." 415 U.S. at 192, n.6.


    �  The systematic use of peremptory strikes to exclude minorities from the jury raises constitutional questions.  The Supreme Court made it clear that in a proper case, racial discrimination in jury selection may be attacked by private plaintiffs seeking affirmative relief.  Carter v. Jury Commission, 396 U.S. 320 (1970).  Batson v. Kentucky, 476 U.S. 79 further defines the process and establishes the rule that jurors cannot be systematically challenged because of race.  In Batson, a black man was convicted in a Kentucky state court and he appealed.  The Kentucky Supreme Court affirmed, and petitioner sought review.  The Supreme Court, Justice Powell, held that:  (1) Equal Protection Clause forbids prosecutor from challenging potential jurors solely on account of their race or on the assumption that black jurors as a group will be unable to impartially consider the State's case against a black defendant  Counsel representing victims of housing discrimination should be prepared to challenge any procedure before or during the trial that has the effect of excluding minorities from the jury.


    �  The award by the jury to each plaintiff was $65,000 plus attorneys fees and costs.  Grayson v. Rotundi, 1 PHFHFL Rptr #15,516 (E.D. N.Y. 1984)


    �  Rule 47(a) of the Federal Rules of Civil Procedure provides: "Examination of Jurors.  The court may permit the parties or their attorneys to conduct the examination of prospective jurors, or may itself conduct the examination.  In the latter event, the court shall permit the parties or their attorneys to supplement the examination by such further inquiry as it deems proper or shall itself submit to the prospective jurors such additional questions of the parties or their attorneys as it deems proper."


	If the court determines to conduct the voir dire itself, counsel may want to submit proposed questions or areas of inquiry in written form prior to trial.


    �  In Ham v. South Carolina, supra, the Supreme Court ruled that the trial court's refusal to interrogate the jurors with respect to racial prejudice in a criminal case involving an African-American defendant violated the due process clause of the Fourteenth Amendment.  There, Ham requested that the jurors be asked two questions concerning racial bias:


	"1.	Would you fairly try this case on the basis of the evidence and disregarding the defendants race?


	"2.	You have no prejudice against negroes?  Against black people?  You would not be influenced by the use of the term `black?'"





	The trial court declined to ask these questions, limiting itself to general inquiries concerning a juror's ability to be fair to both sides, and the Supreme Court held that such a narrow voir dire violated the African-American defendant's constitutional rights.


    �  See, e.g. Trafficante v. Metropolitan Life Insurance Co., 409 U.S. 205 (1972); Seaton v. Sky Realty Co., Inc., 491 F.2d 634 (7th Cir. 1974).





� Added


� Added assault and battery count


� Added this sentence


� Added discriminatory statements


� Disputed.  Allegations?


� I changed this as agreed with KL, and also added as part of his job.


� Disputed by CHAC


� Disputed by CHAC


� Changed per meeting with KL


� Changed per meeting with KL


� Split from Reasonable woman std.


� If Ellerth applies, this would have to be modified.  


� Added standard from Tyus, and added jancik and bauer.  Got rid of comments and discouragement in favor of statements


� Change if Ellerth instruction


� If Punitives claim is against both defendants
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