CAREERS IN EMPLOYEE BENEFITS LAW

I. Practice Overview

So, what is the practice of employee benefits law?  The simple answer is ensuring that when employers make promises to their employees, they are kept.  

Obviously, it’s a little more complicated than that.  These promises include health care coverage, life and disability insurance, stock options, retirement income and other fringe benefits.  They affect the health care benefits of millions of people in the United States and they involve assets totaling hundreds of billions of dollars in the U.S. economy.

To protect these assets and help ensure that funds placed in retirement plans will be there for workers when they retire, the federal government enacted the Employee Retirement Security Act of 1974, or ERISA.  The ERISA statute sets minimum standards for most pension and health plans in private industry.  For example, ERISA requires plans to provide participants with certain basic plan information, establishes detailed funding rules requiring employers to provide adequate funding for plans, and gives employees the right to sue for benefits and breaches of fiduciary duty.

Attorneys who practice employee benefits law help ensure that employers comply with these legal requirements.  Many of these attorneys work closely with employers to design and administer retirement plans and healthcare plans and to help select the third parties who may provide investment advice or administrative services for plans.  Typically, attorneys who represent employers or plan administrators work in medium to large law firms or serve as in-house counsel for corporations, accounting firms or financial institutions.  Other attorneys concentrate on representing individuals or groups of employees in class action suits to enforce their rights to retirement or health care benefits.  These attorneys, who usually have litigation experience, often work in smaller law firms specializing in plaintiff’s class action suits.
Following is a brief description of the basic substantive practice areas in the employee benefits field:

Retirement Plans

When a corporation decides to create a new retirement savings plan for its employees or to make changes to an existing plan, they need the advice of attorneys who understand the many complex regulations governing these plans.  Among many other things, these regulations determine when employees become eligible to participate in their employers’ retirement plans, how long employees must work before they have legal right to their employers’ contributions to their retirement plans and how long employees can be away from their jobs before their rights under their plans are affected.  Some benefits attorneys in law firms specialize in helping their clients create pension plans, 401(k) plans, profit-sharing plans and other types of retirement and savings plans for their employees.  This work involves statutory and regulatory research, drafting of plan documents and negotiating agreements with banks, insurance companies, investment companies or other parties that may act as administrators or fiduciaries of these plans.  

Executive Compensation 
Both publicly held and privately held corporations often create complex arrangements to compensate their key employees, such as presidents, CEOs and CFOs, among others.  These arrangements often provide for stock options, deferred compensation, phantom stock and other incentives.  Employee benefits attorneys design and implement these compensation arrangements to ensure compliance with tax and ERISA requirements while minimizing the cost of these programs to employers and employees.  In addition, they often draft and negotiate employment contracts for key employees that provide for change of control rights, and non-compete and non-solicitation agreements.

Health and Welfare Plans
In the past several years, regulation of health and welfare benefits plans has increased dramatically and employers as well as employees have faced drastically rising costs.  Employee benefits attorneys help clients design welfare plans that provide traditional health insurance for employees and their families, managed health care plans, life insurance, disability insurance and retiree medical benefits.  In addition to designing these plans, benefits attorneys will often counsel their clients regarding medical record privacy regulations, their obligations to continue to offer health insurance coverage to former employees, and resolving disputes with employees over coverage for particular medical procedures such as weight loss surgery and infertility treatments.

Employee Benefits Litigation

When an employer decides to change or terminate any employee benefit plan, there is the potential to affect the rights of thousands of employees and, often, hundreds of millions of dollars can be at stake.  Some attorneys specialize in defending the decisions of employers or those who administer benefit plans, while others have focused their practices on representing the interests of the employees affected by these decisions.  These lawsuits can arise in many contexts.  For instance:

· when the value of retirement plan assets declines, the employer, plan administrator and trustee can be sued for their failure to make reasonable and appropriate investment decisions

· when an employee retirement plan is terminated, employers can be sued over their method of calculating their liability to current and former employees

· when a company or division is acquired by another corporation, both the original company and the acquiring company can be sued over the obligation to provide severance benefits

· when a company decides to change or reduce health benefits to retirees, it can be sued over its obligation to continue provide health coverage

In many instances, benefits attorneys who provide counseling at the planning stage of employee benefits decisions also work closely with litigators defending employers.  These attorneys are called upon to provide specialized advice and interpretations of employer’s obligations under ERISA. Attorneys who represent employees are often litigators whose specialty is plaintiff class action lawsuits.

II. Skills Most Important to Employee Benefits Lawyers 

· Attention to detail 
· Ability to understand complex regulatory schemes

· Ability to understand a clients’ business objectives and how regulatory rules will affect them
· Negotiation skills - many benefits attorneys represent their clients in negotiations of complex contractual arrangements with insurance providers, banks or other institutions serving as trustees of plan assets.  
· Writing and drafting skills - the ability to write clearly and to draft contracts and plan documents that do not create ambiguities
· Communication skills -  the ability to translate complex rules into terms understandable by both clients (typically employers or administrators) and their employees
III. Classes and Law School Experiences Recommended / The Center for Employee Benefits Law

How do attorneys prepare for careers in employee benefits law?  Practitioners universally agree that employee benefits law is a complex and highly technical area of the law with a steep initial learning curve.  Students at John Marshall who are considering working in the field can begin to develop an understanding of the rules and issues associated with employee benefits by taking some of the introductory courses offered here in The Center 
for Tax Law and Employee Benefits.  Introductory courses offered at the J.D. level are Employee Benefits Law 216 and Taxation of Compensation Law 144.  These courses introduce students to the basic concepts and structure of employee benefits law, and can help give students a realistic idea of the types of issues and detailed legal analysis they would be engaged in if they work in this field as attorneys.  

For those students who decide that they want to specialize in this field, John Marshall offers two alternatives: a post-J.D. LL.M. degree and a certificate in employee benefits law at the J.D. level.  To obtain the certificate, students must take three survey courses in employee benefits.  In addition to helping students begin their careers with a solid grounding in benefits law, this certificate can help demonstrate to potential employers a student’s serious interest in and dedication to the field.  
Students who wish to take more advanced and specialized courses can enroll in the LL.M. program.  To obtain the LL. M. degree, students must complete 24 credit hours in specialized courses offered through the Center.  These 24 credit hours include three basic survey courses: Survey of Executive Compensation Plans EB 365, Survey of Retirement Plan Issues EB 360, and Survey of Welfare Plan Issues EB 363. Other required courses are: Fundamentals I of Retirement Plan Issues EB 361, Fundamentals II of Retirement Plan Issues EB 362 and Tax/Employee Benefit Research TX 333.  Students who are currently enrolled in the J.D. program may count up to ten course credits in the employee benefits program towards their J.D. elective hours requirements.  All students interested field of employee benefits should schedule an appointment with Professor Kathryn Kennedy, Director of The Center to discuss the program, opportunities in the field generally and specific course and application requirements. 
Employee benefits lawyers need well-honed drafting and legal writing skills in order to explain complex areas of the law to their clients, to draft benefit plan documents that are both accurate and understandable to employees and to persuasively advocate their clients’ positions before regulatory agencies.  Students should use every opportunity they can find in law school to refine their writing skills.  Thus, taking as many legal writing and drafting classes as possible is important.  Upon completing Lawyering Skills II and Employee Benefits Law, students can take Lawyering Skills Specialty Drafting: Employee Benefits.
Outside of the classroom, the Center also offers students externships with the Department of Labor and the Internal Revenue Service.  These externships are open to students enrolled in the joint J.D./LL.M. program.  They require some training in employee benefits law, and they expose students to the practice of employee benefits law from the government’s perspective, thus providing insight into the regulatory process that is valued both in government positions and in private practice.

In addition to their academic experiences, students interested in employee benefits should develop relationships in the community of employee benefits practitioners.  Employee benefits law is a highly specialized practice area, and practitioners know each other well both on a local and national level.  The American Bar Association, the Chicago Bar Association, and the Illinois State Bar Association each have at least one committee or section devoted to employee benefits law.  Other professional organizations whose members include, in addition to attorneys, pension and welfare benefits professionals and consultants are the Worldwide Employee Benefits [WEB] Network, the American Society of Pension Professionals & Actuaries [ASPPA].  In addition to providing extensive networking opportunities, these organizations occasionally offer speaking opportunities to students who can present papers they have written either as part of a class or for publication in a professional journal.  These speaking opportunities allow students to meet benefits practitioners in a professional setting and help establish their credibility in the field.
IV. Professional Organizations

The following organizations serve employee benefits professionals in Chicago and nationally.  These organizations can be useful sources of information about the field generally, and they may periodically hold events open to members and non-members.
Chicago Bar Association

The Chicago Bar Association has two committees devoted to employee benefits law.  The Employee Benefits Committee and a Younger Lawyers Section Committee.  Both committees are open to law student members.  
For more information, visit: www.chicagobar.org
American Bar Association

The American Bar Association has a Joint Committee on Employee Benefits, which coordinates the activities of six sections of the ABA.  These activities include continuing legal education programs, annual meetings with federal agencies that regulate employee benefits and a national newsletter.  
For more information, visit:  www.abanet.org/jceb/home.html
Illinois State Bar Association

The Illinois State Bar Association has an Employee Benefits Section whose mission is to educate the profession and comment on employee benefits legislation and regulation.  The section also publishes a newsletter.   Section membership is open to law students.

For more information, visit:  www.isba.org/Sections/employeebenefits/home.asp
WEB Network

Worldwide Employee Benefits Network — WEB
1700 Pennsylvania Avenue, N.W., Suite 400
Washington, D.C. 20006

info@WEBnetwork.org
888-795-6862

WEB is a national organization of benefits professionals, including lawyers, actuaries, HR benefits specialists and others that offers educational meetings, newsletters and other benefits-related publications and networking meetings and social events.

American Society of Pension Professionals & Actuaries – ASPPA

4245 North Fairfax Drive, Suite 750 

Arlington, VA 22203 

 Phone: 703.516-9300 • Fax: 703.516-9308 

 E-mail: asppa@asppa.org
ASPPA is a national organization of retirement plan professionals.  The membership is comprised of the many disciplines supporting retirement income management and benefits policy.
V. Law Firms

The following is a partial list of firms in Chicago practicing employee benefits law.  Please consult the CSO for assistance in locating additional firms.

Baker & McKenzie
One Prudential Plaza
130 East Randolph Drive
Chicago, IL 60601
Bell, Boyd & Lloyd  LLC
70 West Madison Street 

Suite 3100

Chicago, Illinois 60602

Chuhak & Tecson, P.C.
30 South Wacker Drive 
26th Floor
Chicago, Illinois 60606
DLA Piper Rudnick Gray Carey

203 North LaSalle Street

Suite 1800

Chicago, Illinois 60601

Foley & Lardner LLP
321 North Clark
Suite 2800
Chicago, IL 60610

Gardner Carton & Douglas LLP
191 North Wacker Drive
Suite 3700
Chicago, Illinois 60606
Hinshaw & Culbertson LLP
222 North LaSalle
Suite 300
Chicago, Illinois 60601

Holland & Knight LLP
131 South Dearborn Street
30th Floor
Chicago, IL, 60603
Jenner & Block LLP
One IBM Plaza
Chicago, IL 60611
Jones Day

77 West Wacker
Chicago, Illinois  60601
Katten Muchin Rosenman LLP
525 West Monroe Street

Suite 1600

Chicago, Illinois 60661
Kirkland & Ellis LLP

200 East Randolph Drive

Chicago, Illinois 60601
Laner Muchin Dombrow Becker Levin & Tominberg, LTD

515 North State Street 

Suite 2300 

Chicago, Illinois 60610

Littler Mendelson PC
200 North La Salle Street 
Suite 2900 
Chicago, Illinois 60601

6636
Lord, Bissell & Brook LLP
115 South LaSalle Street  
Chicago, IL 60603
Mayer Brown Rowe & Maw LLP
71 South Wacker Drive
Chicago, Illinois 60603

McDermott, Will & Emery

227 West Monroe Street
Chicago, IL 60606
McGuireWoods LLP

77 West Wacker Drive
Suite 4100
Chicago, IL 60601
Michael Best & Friedrich LLP

401 North Michigan Avenue
Suite 1900
Chicago, IL 60611
Much Shelist Freed Denenberg Ament & Rubenstein, P.C.

191 North Wacker Drive

Suite 1800

Chicago, Illinois  60606
Neal, Gerber & Eisenberg  LLP
2 North LaSalle Street
Suite 2200

Chicago, Illinois 60622
Perkins Coie LLP

131 South Dearborn Street
Suite 1700

Chicago, IL 60603
Schiff Hardin LLP

6600 Sears Tower

Chicago, Illinois 60606

Seyfarth Shaw LLP

55 East Monroe Street
Suite 4200
Chicago, Illinois 60603
Sonnenschein, Nath & Rosenthal LLP
8000 Sears Tower
Chicago, IL 60606

Sidley Austin Brown & Wood LLP

Bank One Plaza
10 South Dearborn Street
Chicago, Illinois 60603

Ungaretti & Harris

3500 Three First National Plaza
70 West Madison
Chicago, IL 60602

Vedder, Price Kaufman & Kammholz, PC
222 North LaSalle Street

Suite 2200 

Chicago, Illinois 60601
Wildman, Harrold, Allen & Dixon LLP
225 West Wacker Drive

Chicago, Illinois 60606

Winston & Strawn LLP

35 West Wacker Drive

Chicago, IL 60601

VI. Faculty in Employee Benefits Law

Professors are always a good resource for information.  You may want to ask them about career paths to becoming an employee benefits practitioner, potential places to seek employment, contacts they may know or any other questions you may have about practicing employee benefits law.  If you are interested in pursuing an LL.M. in Employee Benefits, you should be sure to schedule an appointment to meet with Professor Kathryn Kennedy or Professor Barry Kozak to discuss the field of employee benefits law, course requirements, course content or any general questions you may have.
Professor Kathryn J. Kennedy
Director, Center for Tax Law & Employee Benefits 

7kennedy@jmls.edu
Professor Barry Kozak
6kozak@jmls.edu
Larry Grudzien

Adjunct Professor/Sole Practitioner

largru@comcast.net
Sally Doubet King

Adjunct Professor/Partner, McGuireWoods LLP

sking@mcguirewoods.com
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